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No. 18630 
IN THE 


United States Court of Appeals 


POR THE NINTH CIRCUIT 


UNITED STATES OF AMERICA, 
Appellant, 
US. 
V-R Rancu CoMPany, a corporation, 


Appellee. 


Appeal From the United States District Court for the 
Southern District of California, Central Division. 


Answering Brief of V-R Ranch Company, a Cor- 
poration, Appellee, to Brief of the United States, 
Appellant. 


Preliminary Statement. 

The Appellant, United States, has filed one brief in 
its appeal from four separate judgments in condem- 
nation. In this brief the Government assumes that the 
same facts found, legal conclusions, evidence, and testi- 
mony are involved in all four cases. This assumption 
is untrue so far, at least, as Appellee V-R Ranch Com- 
pany is concerned. The V-R Ranch Company case 
was a separate trial involving different problems, dif- 
fereitetypessOr Property, alld, iM) many respects dil= 
ferent testimony than that involved in the other cases. 
We find it extremely difficult and burdensome to at- 
tempt to answer the Government’s brief, and at the 
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same time, to refrain from commenting upon evidence 
introduced in the other three cases, to which the Gov- 
ernment refers. We assume that the Appellants in the 
other three cases will file separate briefs for each case 
and the Appellee V-R Ranch Company will respond to 
the Government’s brief only so far as it applies to the 
case of the United States of America, Appellant vs. 
V-R Ranch Company, No. 18630. We will not attempt 
to answer those portions of the Government’s brief 
which deal with the other three cases because we are 
not familiar, except in a general way, with the trial 
of these actions, we do not have the records of tran- 
scripts of these cases, and we must assume that the 
attorneys representing the other appellees will fully and 
adequately answer those portions of the Government’s 
single brief, if they can separate them out, that apply 
to each of the other cases. We cannot refrain from 
commenting, however, that we feel that the Govern- 
ment is entirely unjustified in filing but one brief in 
which the evidence apparently introduced in one case 
is cited and argued as if it effects the other cases. 
We feel that the Government has placed an unneces- 
sary and burdensome task upon both court and counsel 
in not filing separate briefs on each case. 


Statement of the Case. 

The V-R Ranch Company case was filed August 12, 
1957 [R. 9]. The hearings thereon commenced before 
a commission of three persons, appointed under Rule 
71A(h) of the Federal Rules of Civil Procedure, 
consisting of Welburn Mayock, Chairman, Francis C. 
Whelan and Virgil F. Frizzell, Commissioners, on July 
25, 1960, for the viewing of the V-R Ranch Company 
property by the commission. The viewing was com- 
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pleted on July 27, 1960 [R. 9]. Although it does not 
appear in the V-k Ranch Company record, the previous 
viewing of the general area of the properties in this 
project and all of the sales of both the Government 
and the land owners took place starting on December 14, 
1959, in the Benning and Dunshee cases [ Benning, 
Tr. 1-360], under a stipulation entered into that record 
that the general viewing of the areca of the subject 
properties and of the comparable sales of both parties 
might be considered in relation to the subsequent trial 
of the V-R Ranch Company case [Benning, Tr. 9, 
lines 15-24]. Hearings on the Benning and Dunshee 
cases were commenced, before the same commission that 
subsequently heard the V-R Ranch Company case, on 
December 14, 1959, and continued to June 30, 1960. 
Hearings in the V-R Ranch Company case commenced 
July 25, 1960, and were concluded on December 5, 
1960 [R. 9]. The complete report of the Commission 
is set forth in the record [R. 9-53]. V-R Ranch Com- 
pany moved to confirm the report on March 23, 1961 
[R. 53-54] and the Government filed objections thereto 
on April 7, 1961 [R. 76]. These objections by the 
Government to the commission’s report in the V-R 
Ranch Company case are set forth in full in the V-R 
Ranch Company transcript [R. 62-77]. The District 
Court held its hearing on these objections on May 2, 
1961, and on May 16, 1961, the District Court made 
its order whereby the said commission’s report was 
“confirmed, approved and adopted in all respects” 
[R. 79]. The judgment was entered thereon on May 
16, 1961 [R. 90]. The V-R Ranch Company judg- 
ment was reversed by this Court in July, 1961, on the 
sole ground that the District Judge erred in overruling 
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the objections of the Government in approving the re- 
port without awaiting a transcript of the testimony 
(See United States v. Lewis [9 Cir. 1962] 308 F. 2d 
453), and remanded with instructions that the judgment 
be set aside and further hearings be conducted “upon the 
objections of the United States, as hereinbefore filed” 
(Umted States v. Lewis, 308 F. 2d 453 and 462). 
A consolidated hearing was had on September 25, 1962, 
on the Benning, Dunshee, and V-R Ranch Company 
cases [V-R Ranch Supp. R. 40]. At this consolidated 
hearing, the Government again presented and argued 
its objections heretofore filed, with the exception that 
objections numbered 2, 4, and 5 [R. 62-63], based 
upon the alleged inadequacy of the reports, were not 
argued again to the District Court, since this issue 
had been decided adversely to the Government’s posi- 
tion in the previous appeal (United States v. Lewis, 
308 F. 2d 453, 460 to 462). After this consolidated 
hearing with the benefit of the respective transcripts 
of testimony before him, and after complete argument 
and examination of the transcripts of testimony, the 
District Judge again approved and adopted the com- 
mission’s report, and entered judgment, and these ap- 
peals followed. The consolidated hearing upon the ob- 
jections (other than those dealing with the inadequacy 
of the reports) was beard upon the transcripts of 
testimony and in light of this Court’s injunction that: 
“Tt is the function of the District Court to re- 

view the Commission’s Report and findings in the 
light of objections made to it and to resolve the 
issues presented by such objections.” (United 
States v. Lewis, 308 F. 2d 453, 460 - italics added). 
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The issues presented by these objections [R. 62-77} 
(except those dealing with the inadequacy of the re- 
ports already decided on the prior appeal and properly 
not reargued in the second hearing) were resolved by 
the District Court. The issue on this appeal is whether 
or not the District Court committed error in resolving 
the issues presented by these objections, and we believe 
this is the only issue properly before this Court on 
this appeal, but for some reason, which the writer of 
this brief cannot fathom, the Government has appar- 
ently now abandoned these objections—except, strange- 
ly enough—the ones dealing with the adequacy of the 
report, which has already been resolved by this Court 
on its previous appeal. The Government apparently 
seeks to appeal not the District Judge’s action in re- 
solving the issues presented by these objections, but 
seeks to have this Court review the commission’s action, 
raising, in addition to their contentions regarding the 
adequacy of the reports (Government Questions 1 and 
2) two new questions set forth in their brief, page 3, 
as follows: 

“3. Whether the facts disclosed by the findings 
supplemented by undisputed facts in the records 
show that the awards are excessive and do not 
represent fair market price at the dates of taking. 

“4, Whether the awards by the commissions 
are clearly erroneous because not supported by ac- 
tual facts in the records and because based on 
erroneous principles of valuation.” 


As we shall point out hereafter in this brief, these 
two new questions were not even presented to the Dis- 
trict Judge. The single possible exception is the Gov- 
ernment’s objection No. 1 [R. 62] that the award is 
excessive and not supported by the evidence which is 
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couched in such general terms as to be completely mean- 
ingless and which was not supported before the Dis- 
trict Judge by reference to the transcripts, which the 
Government on the previous appeal had insisted were 
necessary for the District Judge to resolve the issues 
raised by the objections heretofore filed. 


The fact is that, none of the issues raised in this 
appeal were presented to the District Court for ruling 
as “issues presented by such objections.” In this con- 
nection, the Government, in the case of United States 
v. Twin City Power Company (4 Cir. 1957), 248 F. 
2d 108, took the position that the trial judge in that 
case had erred in setting aside the commission’s find- 
ings because there was substantial testimony support- 
ing the findings of the commission, and because the 
commission saw and heard the witnesses. In that case, 
it was held that the Court of Appeals reviews the 
actions of the District Judge and not the commission, 
saying on page 112 (248 F. 2d): 

“[2-4] We review the District judge, not the 
Commission.” 


In the instant case, the Government is seeking to 
have this Court review the action of the commission 
in light of the record, and we do not believe that the 
issues raised by the Government’s arguments I, JI, 
III and IV are properly before this Court. We will 
nonetheless, less it be contended that by our silence 
we admit the contentions, answer these arguments sep- 
arately hereafter. 


Before answering the Government’s Arguments I, II, 
III and IV, we will comment upon some of the Gov- 
ernment’s contentions set forth under the designation 
in their brief of “Proceedings Below”. 
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Comment on Government’s Statements in Portion 
of Government Brief “Proceedings Below”. 

On Page 5 of their brief, the Government sets forth 
what they refer to as “undisputed” physical facts, ap- 
parently taking these facts from the Benning case. 
We do not have access to either the report or the 
transcript of testimony in Benning. The facts stated 
seem accurate so far as they go but they leave out many 
important and undisputed physical facts. We respect- 
fully direct the Court’s attention to the facts set forth 
in Findings 4 and 5 [R. 12-20], Finding 8 [R. 21-22], 
Finding 9 [R. 23-24], Finding 10 [R. 24-30], Finding 
11 [R. 30-32], Finding 12 [R. 32-33] and Finding 13 
[R. 34-35]. We believe that these undisputed facts 
are much more complete and comprehensive than those 
few selected physical facts cited by the Government in 
its brief. Although one of the primary points of dis- 
pute between the parties was the amount of water 
available to V-R Ranch property, all the Government 
says about this matter in its entire brief is that: 

“Also, findings were made at some length con- 
cerning water facilities available [R. 29-32].” 
(Goa erp. 7). 


The findings regarding the water resources available 
to the V-R Ranch property are set forth in detail in 
Finding 11 [R. 30-32], Finding 12 [R. 32-34] and 
Finding 14 [R. 35], to which the Court’s attention is 
respectfully directed and which we will not repeat here- 
in. The Government witnesses in expressing their 
opinions of highest and best use, value and comparable 
sales, assumed that the V-R property did not have 
sufficient water to support any subdivision development. 
[For example, see Sando: Tr. 3530 and 3795]. The 
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landowners’ appraisers based their opinions of highest 
and best use, value and comparable sales on the as- 
sumption that there was sufficient water available for 
the purposes they opined upon. 


In the V-R Ranch case above the water testimony 
covered 2429 pages of testimony and 146 exhibits (See 
page 48 of this brief and Appendices “E” and “F” 
to this brief) and the commission after detailed find- 
ings of the water resources available to V-R Ranch Co. 
properties, specifically found as follows: 

“The Commissioners further find that the afore- 
said water resources, assuming maximum develop- 
ment as aforesaid, provide for the development of 
said property to the uses and purposes hereinafter 
in| these findings set tortie Reece 


This finding is undisputed on this appeal although 
8 of the 34 objections hereinbefore filed and resolved 
by the district judge concerned water findings (These 
objections are objections numbers 13, 14, 15, 16, 17, 
18, 19 and 20 [R. 66-/6]). Thus ii we anemveman= 
regard objections 1, 2, 3, 4, 5, 32, 33: and)S4cmrea 
vague and general to constitute objections calling for 
the resolution as this Court stated on the previous 
appeal, of “some specific dispute” or some “specific 
inadequacy”, it will be seen that of the remaining 26 
specific objections, no less than 8 thereof dealt with 
the finding regarding water resources available to V-R 
Ranch Co. property. It can be thus seen that without 
considering water resources available to V-R Ranch 
property as compared with the water resources available 
to the so-called comparable sales (to say nothing of 
the varying topographies, sizes, locations, environmental 
factors, climates, etc. etc.) it is impossible to try to 
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have this Court determine which sales were and which 
were not sufficiently alike to be some reasonable index 
of value. 


Continuing our comment on statements made in the 
Government brief under the title “Proceedings Below”, 
the Government states on page 10 of its brief: 

“The Government’s experts relied upon some 28 
sales in Santa Ana and Coyote Creek Valley and 
the neighboring Ojai Valley . . . and others 
being from about one and a half miles from the 
land in question.” 


And again on page 11 of its brief, that: 
“They [the landowners experts] ignored all the 
sales relied upon by the government witnesses.”’ 


This latter statement is without support in the rec- 
ord, and the Government cannot point to one substan- 
tiating fact for this statement. We do not know about 
the other cases but in the V-R Ranch case the gov- 
ernment witnesses relied upon 33 sales [set forth in 
Pitt. Bx. 3—Tr. 2128], 8 of which are located im 
Conejo Valley, the area to which the Government sow 
objects. We will discuss this matter of comparable sales 
later in this brief, but at this stage we would like to 
point out that of the 28 sales which the Government 
says, without any foundation in the record or the 
transcript, that the landowners experts “ignored” 
(Govt. Br. p. 11) (not to be confused with the later 
contention in Argument III(B) (Govt. Br. p. 40) that 
the commission ignored these 28 sales), 8 of them are 
the identical sales used and relied upon by the land- 
owners experts. These sales which are identical sales 
are as follows: 


=o 


= Defts. Sale 25-1 
Defts. Sale 24-1 
Defts. Sale 23-2 


Govt. Sale 


1 Benning Tr. 126-130 
Govt. Sale 2 
5 


Benning Tr. 120-123 
Govt. Sale Benning Tr. 203-211 
Govt. Sale 16 = Defts. Sale 23-5 [Benning Tr. 269-277 


i ] 
[ ] 
[ ] 
[ ] 
(Govt. Sale 31) _ Defts. Sale 23-6 [Benning Tr. 244-277] 
[ ] 
[ ] 
[ ] 
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(Govt. Sale 32) 

Govt. Sale 41 = Deits. Sale 23-3 
Govt. Sale 45 Defts. Sale 22-2 
Govt. Sale 46 = Defts. Sale 22-1 


Benning Tr. 235-244 
Benning Tr. 277-284 
Benning Tr. 286-294 
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How can the Government make the bald statement 
that they (the landowners’ experts) ignored all the 
sales relied upon by the government witnesses when 8 
of the 28 sales listed in Appendix “B” to the Govern- 
ment Brief are identical with those used by the land- 
owners experts, The Government continues (Govt. Br. 
Palle 

“Instead, they said that the Conejo Valley— 
was an appropriate area to find comparable sales.” 


The clear inference from this statement is that only 
the landowners’ witnesses used Conejo Valley sales. 
This, of course, is not true. The Courts attenticnme 
called to the fact that the landowners’ experts useéd, 
to varying degrees, “Conejo Sales’, which are in the 
19 series—19-1 to 19-11 [Deft. Ex. “V,” Tr. 66]. 
An examination of Plaintiff’s Exhibit 47, Appendix 
“A” to this brief [Tr. 3572], the Summary and Classi- 
fication of Acreage Sales, illustrative of the testimony 
of Laurence Sando, government appraiser, shows that 
8 of the sales relied upon are Conejo Valley sales, the 
area to which the Government soz, for the first time 
objects. For the convenience of this Court we attach 
a copy of Plaintiff’s Exhibit 47 to this brief as Ap- 
pendix “A”. These 8 “Conejo Valley” sales are listed 


on the third page of Plaintifi’s Exhibit 47 [Tr. 3572] 
as “Sumniary and Classification of Acreage Sales in 
Conejo Valley” and are Government sales Nos. 51 
through 58. Of these 8 Conejo Valley sales (“illus- 
trative of the testimony of Laurence Sando”), 6 of 
them are the same sales as used by the V-R Ranch 
appraisers, Mr. Mann and Mr. Jerry Carll. These 
duplicate Conejo Valley sales are as follows: 


Plaintiffs Sale No. Defendant’s Sale No. 
51 19-9 [Benning Tr. 326, line 12, to 329, line 7]. 
a2 19-10 [Benning Tr. 331 line 24, to 338, line 14]. 
53 1-6 | Benning Fr. 331, line 14, to 332, line 13}. 
54 19-2 [Benning Tr. 338]. 
Shs 1923 | Benning Tr. 329, line 9, to 331, line 13]. 
56 19-8 [Benning Tr. 329]. 


We are unable to understand how the Government 
can say that the landowners’ experts ignored all of the 
sales relied upon by the government witnesses when, 
of the 33 sales relied on by the government experts, 
15 of the landowners’ sales are exact duplicates of their 
sales, and which were brought into the case by the 
landowners’ witnesses before the government witnesses 
even testified. 


As a matter of fact the Government had a list of 
34 sales [See Pltf. Ex. 3—Tr. 2128] and their witness 
Mr. Evans used 23 sales on his “Comparable Sales 
Pattern” [Pltf. Ex. 9—Tr. 2395] and Mr. Sando used 
33 sales on his “Summary and Classification of Acre- 
age Sales” [Pltf. Ex. 47—Appendix “A”—Tr. 3572]. 


The landowners’ sales are listed on Defendant’s Ex. 
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The list of sales purportedly used by the landowners’ 
appraisers in Appendix “C” to the Government brief 
is incomplete so far as V-R Ranch case is concerned. 
In addition to the sales there listed, the V-R Ranch 
appraisers also used 10 additional sales not listed on 
Appendix “C” to Government brief. These sales are 
20-1, 20-2, 20-3, 20-4, 22-1, 22-2, 23-2, 23-5, 24-1, 
25-1 [See Deft. Ex. ‘““V’—list of comparable sales in 
evidence by stipulation—Tr. 66]. 


Appendix “B” to the Government brief is likewise 
incomplete since the government appraisers used 9 addi- 
tional sales which are not listed in said Appendix “B”’. 
These are Sales Nos. 50A, 51, 52, 53, 54, S50550ae2 
and 58 [See Piti. Ex. 3—Tr. 2123 and Pltit ee 
Tr. 3572—Appendix ‘“‘A”’ to this brief]. 


Furthermore the Commissioners viewed all of the 
sales, examined them very carefully [See Benning Tr. 
126-329], had them discussed and analyzed by the wit- 
nesses, with topographic maps, photographs and de- 
tailed analysis. Defendant’s 11 “Conejo” sales (19-1 
to 19-11) were described in detail by the appraisers 
George S. Mann [Tr. 1273-1344] and Jerry Carll, Sr. 
[Tr. 1781-1840]. 


As for the Conejo Valley sales (Sales 19-1 through 
19-11), the V-R Ranch appraisers used them to a lim- 
ited degree (as discussed more fully in the brief here- 
after), whereas the government appraiser, Mr. Sando 
used 8 “Conejo” sales (Sales No. 51 through 58) and 
of these 8 Conejo Sales, 6 were duplicates of the sales 
used by the V-R Ranch appraisers [See and compare 
Pltf. Ex. 3—Tr. 2128; Pltf. Ex. 47—Appendix “A” 
to this brief—-Tr. 3572; Deft. Ex. “3D”—Tr. 1265 
and Deft. Ex. “3F’—Appendix “B” to this brief— 
Tr. 1684]. 
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Again commenting on the Government’s statement 
on page |1 of its Brief, that: “They [the landowners’ 
experts] ignored all of the sales relied upon by the 
Government witnesses. Instead, they said that the 
Conejo Valley . . . was an appropriate area to find 
comparable sales,” we wish to point out that not only 
did all of the appraiser witnesses use ‘‘Conejo” sales, 
to some extent, but the inference implied in the above 
sentence that the landowners’ experts relied only on 
Conejo” sales is completely false. 


For the convenience of this Court, and because we 
will be referring to it from time to time, we attach 
a copy of Defts. Ex. “3F” [Tr. 1684] as Appendix 
of tous briet. 


Take for example V-R Ranch appraiser, Jerry B. 
Carll, Sr., whose land classifications were followed 
more closely than those of the other witnesses [compare 
Finding 10—R. 24-30 with Deft. Ex. “3F”, Tr. 1684] 
and referring to said Appendix “B”, it can be seen 
that Mr. Carll utilized 19 sales over all and of these 
sales only 6 are ‘“‘Concjo” sales [See second page of 
Deft. Ex. “3F”—Tr. 1684, Appendix “B”]. These 6 
sales are as follows: 19-6; 19-7; 19-8; 19-9 and 19-11. 
Of these six “Conejo” sales used by Mr. Carll, four 
of them are also government sales, as follows: 19-6 = 
Govt. No. 33; 19-8 = Govt. No. 56; 19-9 = Govt. No. 
51 and 19-10 = Govt. No. 52. 


Furthermore on his classification No. 1—prime sub- 
division land [Deft. Ex. “3F”—Tr. 1684, Appendix 
“B”}, adopted by the Commission as the only land 
(321.03 acres) with the highest and best use for the 
development and use as residental subdivision [See 
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Finding 18(a)—R. 43], Mr. Carll did not use or rely 
upon a single “Conejo” sale. He used our sale 22-1 
[Govt. sale 46—Benning, Tr. 286-294], sale 23-5 
[Govt. sale 16—Bemung, Tr. 296, lines 269 to 277], 
sale SB 1 and sale SB 2. The sales Mr. Carll used are 
set forth on Defendant’s Exhibit “3F’—Mr. Carll’s 
vpinion chart [Tr. 1684—Appendix “B’’]. 


On Mr. Carll’s classification No. 2—154.26 acres 
(adopted by Commission as its classification No. 2 
|R. 26],) the Commission found a highest and best use 
not as subdivision but for development as rural home- 
sites [See Finding 18(b)—R. 43]. An examination 
of Appendix “B” [Deft. Ex. “3F | shows thagel ine 
Carll used and relied on 5 sales [listed on said Ex. 
“3F”] and only 3 of these 5 sales are “Cameo Seale. 
—these “Concjo” sales are: Sale 19-7; 19-8 [Govt. 
sale 56—See Benning, Tr. 329]; 19-10 [Govt. Sale 
52—See Benning, Tr. 331, line 24, to 338, line 14]. 
The other two sales used and relied upon by Mr. 
Carll on his classification 2, was sale 22-2 [Govt. sale 
45—See Benning, Tr. 277, lines 1-284] and sale SB 
2, which “they [the government witnesses] ignored.” 


[See and compare “Summary and Classification of 
Acreage Sales”, illustrative of testimony of Laurence 
Sando—Pitf. Ex. 47—Appendix “A”; Pltf. Ex. 3 
“List of Comparable Sales’—Tr. 2128 and “Chart No: 
1—Opinion of Value of Whole” (1594.2 AC) by Jerry 
B. Carll, Sr.—2d page of Deft. Ex. “3F’—Appendix 
“Be |) 

In the face of such a record it is inconceivable to 
us how the Government could make such an irrespon- 
sible and untrue statement that the landowners’ experts 
“ienored all of the sales relied upon by the government 
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witnesses” and that, “Justcad, they said that Conejo 
Valley was an appropriate area to find comparable 
sales” (Govt. Br. p. 11), with the clear inference that 


the issue involves merely a choice between two different 
“groups” of sales. 


Again on page 11 of its brief, the Government states: 
— since the crucial issue in the case is which 
group of sales are comparable property we will not 
undertake even to summarize what the testinony was.” 
The issue is not, and never was between two “groups” 
of sales—both parties introduced, discussed, analyzed 
and compared many sales in varying locations and of 
varying sizes and topography, varying uses, climates, 
water resources and environmental factors. All! these 
sales were introduced into evidence without objection 
and by stipulation. The Commission did not accept 
one “group” and reject another “group.” Instead, after 
carefully examining all of the sales called to their at- 
tention by the parties, and hearing the witnesses for 
both sides describe, discuss, analyze and compare these 
sales with the subject properties, or portions thereof, 
the commission did not “adopt” any particular group 
of sales. They did make a finding as follows: 

“21. The Commissioners find that, in consid- 
eration of all of the evidence, the burden of proof 
of the defendant has been sustained, and that com- 
pensation in the amounts hereinafter set forth is 
sustained by a fair preponderance of all of the 
evidence, including evidence obtained by the Com- 
mission on its view of the premises, the surround- 
ing area, and the alleged comparable properties to 
which the attention of the Commissioners was di- 
rected by the parties.” [R. 48-49—italics added]. 


ip 


The Government on pages 11 to 15 of their brief 
purports to set forth “highlights of evidence” in the 
Battin transcript. We shall not respond in detail be- 
cause we do not have the Battim transcript, but we 
would like to point out that such “highlights of evi- 
dence’? can have no importance or relevance to the 
V-R Ranch case. The Battin case was a taking of 
only 3.28 undeveloped acres out of a larger parcel 
of 68.51 acres, compared with the V-R Ranch taking 
of 826.06 acres out of 1594 acre larger parcelyeand 
included on the part taken in the V-R Ranch case was 
an existing lake or reservoir with a surface elevation 
of 491 feet, an area of 17.27 acres, and capable of 
storing as of the date of the take approximately 338 
acre feet of water [R. 25]. 


Furthermore unlike the Battin case, the V-R Ranch 
property was extensively developed as found by the 
Commission as follows: 

“(g) Classification No, 7. An areavormizaa 
acres referred to in some of the testinonyenerem 
as either “Headquarters Area” [395] or “Dude 
Ranch Area,” comprised of level, highly developed 
lands upon which are located the following-de- 
scribed ranch improvements: Main ranch house, 
domestic water lines supplied from nearby springs 
and other improvements, a duplex, foreman’s house 
and office, guest house, bunk house, ranch kitchen, 
dining room and apartment, horse barn and corrals, 
dairy units and milker’s house, work shop, butcher 
house, hay barn, hay shed, sale house and cattle 
pens, tool shed, filling station and other minor 
improvements, including roads, fences, under- 
ground piping, cattle guards, and so forth. That 
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said improvements at the date of said take con- 
stitute a unit for agricultural products, and a 
dairy, cattle and dude ranch. That in additional 
to the foregoing improvements, the said parcel 
CR 17—826.06 acres—included an irrigation sys- 
tem—permanent and mobile—water distribution 
system, concrete pipe basins and concrete watering 
troughs, fire hydrants, sprinkler: outlets, etc.” 
[R. 28-29]. 


For the foregoing reasons, and by reason of the 
entirely different type, size and improvements of V-R 
Ranch property and the Battin property, we do not 
believe that the alleged “highlights of evidence” from 
the Battin transcript have the slightest relevancy to the 
V-R Ranch case. 


Comment on Government’s “Specifications of 
Error.” 
The so-called Specifications of Error, set forth on 
pages 15 and 16 of the Government’s brief, require a 
brief comment before answering Government’s Argu- 


mentse ell Til and IV. 


Appellee seriously doubts the sufficiency of the Gov- 
ernment’s Specifications of Error to properly present 
to this Court the question of whether the District Judge 
properly performed his function in resolving the issues 
presented by the objections heretofore filed. The Spec- 
ifications of Error purport to be 15 in number but 
upon analysis, it is clear that there are many duplica- 
tions. Specifications 1, 2, 4, 9, 10, 11, 13, 14 and 15 
do not comply with Rule 18(2)(d) of Rules of this 
Court that each specification shall set out “separately 


and particularly” each error intended to be urged, and 
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where the error alleged is io a ruling upon the report 
of a master the specification shall state the “exception 
to the report and the action of the court upon such 
exception.” These Specifications are so general and 
vague as not to apprise this Court or Appellee what 
the errors complained of are (See Lee v. United States 
(CA 9)2238 23a). 


Specifications 3, 5 and 6, though stated in different 
words are the same objection and seek to raise again 
the issue of the adequacy of the commissions’ report 
already decided by this Court on the previous appeal. 
We will hereafter answer this issue under our Argu- 
ment I. We believe the reasoning of this (Cotgiam 
United States v. Lewis (supra) is unanswerable. We 
can but repeat what we said in the prior appeal on 
this issue in response to the same contentions. For 
the convenience of the Court, rather than repeating 
such matters in the body of this brief, we attach hereto 
as Appendix “C”, our “Answer to Appellantce srr 
ment “C’’—from Appellees Answering Brief in United 
States v, V-R Ranch, No. 17501, being pages 31 
through 34 of that brief”. 


Specification 7 states that the Commissioners reports 
are clearly erroneous for five stated reasons, which we 
will answer under our Arguments I] and III in an- 
swer to Government's Arguments IIT and IV. 


Specification § (Govt. Br. p. 16) has no bearing on 
V-R Ranch case, but only to Battin case. 


Specification 9, that “The awards are not supported 
by substantial admissible evidence’, is so vague as to 
be completely meaningless. We can but repeat what 
we said in our brief on the previous appeal where we 
Stated: 


Some 


“Referring to the third objection the Government 
made to the report [R. 62], Appellee faces the 
same dilemma that it faced before the District 
Court. The Government was unable or refused 
to specify the nature of the so-called “irrelevant 
and immaterial matter and speculative and incom- 
petent testunony” to which it refers. It did not 
before the District Court and still does not before 
this court specify the nature of this matter. It 
would not state whether it was referring to any 
of the exhibits in evidence, which were before the 
Wystrier Court, or whether it was referrine to oral 
testimony, or whether the testimony referred to 
valuation matters or water resources, or what the 
general nature of the matter was. It was pointed 
out that Appellee was ready to discuss and analyze 
any specific bit of evidence or testimony, but could 
not do so in response to a general shot-gun ob- 
jection, which, in the absence of specification, is 
meaningless. It was pointed out that since the 
Government’s attorney had been in charge of the 
case throughout, was present at all sessions, and 
had taken voluminous notes of the testimony, that 
he was in a position to point out the objectionable 
matters to the court. Upon his refusal to do so, 
the objection was untenable. . . . But surely 
the Government’s attorney must have known, at 
least in general terms, the items of testimony to 
which it objects, if the objection was presented in 
good faith; but Appellee still does not know what 
the Government is talking about.” 


The Government still has not specified what evidence 
Gt was all admitted without objection and by stipula- 
tion) it considers inadmissible. 
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Specification 11 that “The district court erred in 
submitting these cases to commissions under Rule 
71A(h)”, is not a proper issue on this appeal. It has 
already been decided adversely to the Government’s con- 
tentions in United States v. Hall (1960—9 Cir.), 274 
F. 2d 856 (certiorari denied by Supreme Court May 
23, 1960 re United States v. Hall, No. 850 O. T. 1959). 


Specification 12 that “The commissions’ findings that 
there were very few sales of comparable properties 
in the immediate area are clearly erroneous and con- 
trary to the records”, is the only one of 34 objections 
of plaintiff to the commissioners’ report [R. 62-76] 
which the Government has seen fit to discuss on this 
appeal. This is objection No. 10 [R. 64-65] which 
reads as follows: 

“10. Contrary to the allegation in Finding No. 
5 of said report at page 9, lines 4-5, that “there 
were very few sales of real property of sizeable 
acreage within the area” there were numerous such 
sales consisting of the following: 


Plaintiff's 
Comparable Distance by Highway 
Sale No. Acres from subject parcel 
2 G2als 7.0 miles 
5 183 2.4 miles 
16 68 5.5 miles 
ly, 824.90 7.6 miles 
27 188 8.2 miles 
oe 78.69 14.5 miles 
36 Si 14.2 miles 
45A 230.4 17.9 miles 


46 12e42 17.2 miles” 


The foregoing is the list of nine sales which the 
Government called to the district court’s attention as 
contradicting the finding objected to. The finding to 
which this objection was made (designated as “Find- 
ing No. 5 of said report at page 9, lines 4-5”, which 
refers to the mimeographed report) consists of the 
phrase in the last paragraph on page 19 of the record. 
The entire paragraph is as follows: 

“There were very few sales of real property of 
sizeable acreage within the area and there were 
very few sales of real property within the area 
which this Commission found to be comparable or 
similar 10 CR 1/7, as a2 whole, and that for all of 
the reasons hereinabove set forth it was necessary 
for the undersigned Commissioners, in arriving at 
the fair market value of said parcels, to consider 
sales of comparable or similar properties outside of 
the immediate area of said parcels.” [R. 19— 
last paragraph]. 


It can be seen that the entire paragraph when read 
in its entirety and in context is actually twofold: 

(1) “That there were very few sales of real prop- 
erty of sizeable acreage within the area.” This is the 
phrase to which objection 10 [R. 64-65] was directed 
and which is included in the specification in the ob- 
jection of “Finding No. 5 of said report at page 9, 
lines 4-5”. This is the substance of Specification 12 
(Govt. Br, p. 16), although the Government, with 
characteristic lack of precision, changes from “within 
iiewared |e 19) to. an) te iminecdiate area Govt 
Br. p. 16), and from very few sales of “sizeable acre- 
age” [R. 19] to very few sales of “comparable prop- 
erties” (Govt. Br. p. 16), the question, as we see it 
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is, did the district judge err in resolving the issues 
raised by this objection. On this issue objection 10 
[R. 64-65] challenged the finding, “There are very 
few sales of real property of sizeable acreage within 
the areaj” and listed nine sales [R. 63] reled@iiponen, 
the Government appraisers as refuting this finding. 
What is ‘sizeable’, and what is “within the area?” 
Bearing in mind that V-R Ranch was approximately 
1600 acres and the part taken [CR. 17] was S2Z6%actes 
when we examine these sales, as listed in objection 10 
[R. 65] as to size, we find that there were only six 
sales of over 100 acres—these are Plaintiff’s Compar- 
able Sales No, 5 |Deit. No. 23-2]; No. 17 ;3iomezae 
No. 36; No, 45A and No. 46 |Dett. No) 2255 
we consider these six sales as “‘sizeable’, how many 
of the six are “withim the area’? If we sayeeeaiaim 
10 miles of CR 17 is “within the area”, then it ap- 
pears (from the Government’s own list [R. 65]) that 
there are only three sales of sizeable acreage (100 
acres or more) within 10 miles of CR 17—these are 
Sale No. 5—183 acres, 2.4 miles distant [this is also 
Defts. Sale No, 23-2]; No. 17—-824.9 acres, 7.6 miles 
distant and No. 27—188 acres, 8.2 miles distant. Cer- 
tainly three sales out of 34 sales [See Pltf. Ex. 3— 
Tr. 2128] used by the Government are “very few 
sales,” and based on the Government's own objection, 
the finding to which the objection was directed that, 
“There were very few sales of real property @imeeiges 
able acreage within the area” [R. 19] is not clearly 
erroneous, but well supported. 


(2) The second aspect of the finding to which the 
Government objected below was the next phrase of 
the paragraph [last paragraph R. 19] reading: 
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“and there were very few sales within the area 
which this commission found to be comparable or 
similar to CR 17, as a whole a 


This part of the finding was the target of objection 
No. 11 [R. 65] which objection amounts to no more 
than a word quibble, that the finding was ‘“‘misleading”’ 
and does not provide a basis for the commissions’ use 
of sales outside the area in that there was no evidence 
in the proceedings as to any sales outside ‘the area’, 
which were comparable or similar to CR 17 as a whole 
[R. 65]. All the witnesses used sales outside “the 
area’, all the sales were introduced without objection, 
the commission saw them all. The answer to objection 
11 was simple. None of the witnesses contended there 
were amy sales inside the area or out that were com- 
parable as a whole to CR 17. Furthermore the re- 
port says, “and for all the reasons hereinabove set 
forth” [R. 19—in last paragraph] it was necessary to 
“consider” sales of “comparable or similar properties 
outside the amnmediate area of said parcel.” [R. 19— 
last paragraph]. (italics added). These reasons, 
among others, are the tight ownership in which prop- 
erties in the immediate area were held [R. 19]; that 
property in the immediate area were in transition stage 
[R. 19]; also Finding 7 [R. 20-21] which is unchal- 
lenged. Since this limited issue raised by objection 
No. 11 [R. 65] is now apparently abandoned by the 
Government on this appeal, it is not within the ambet 
of Specification 12, we will not further argue this 
point. 


Specification of Error No, 13 states that the dis- 
trict judge erred in that: 
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“13. The landowners’ valuation evidence was 
inadmissible for lack of proof of foundation facts.” 
(Govt. Bro p. 16): 


While the issue attempted to be raised by this specifi- 
cation will be answered more fully hereafter in our 
answer to the Government’s Argument III, we cannot 
refrain from pointing out that as a Specification of 
Error, it is frivolous, and raises no proper issue before 
this Court. No objection to the introduction of any evi- 
dence was made either to the commission or to the 
district judge. We do not know what “valuation evi- 
dence” the Government is talking about and we re- 
spectfully submit the Government does not either. Do 
they mean the valuation opinions expressed by the wit- 
nesses?—and if so which witnesses and why?—the 
witnesses’ opinions of highest and best use?—the 
physical facts concerning the property?—the condition 
of the market?—the climate?—the water resources 
available to CR 17?—the reconstruction study ?—the 
sales?—and if so, what sales?—and what foundation 
is lacking? We can only assume the Government means 
the comparable sales (if it means anything by this, 
“how long is a piece of string?” objection). But which 
ones? The sales data of all of the sales fommhoum 
parties was admitted by stipulation and without ob- 
jection [See list of Government sales, Pltf. Ex. 3— 
Tr. 2128; see also list of landowners’ sales in evidence 
by stipulation—Deft. Ex. “V”—Tr. 66.] Each of the 
landowners’ experts discussed, analyzed and compared 
cach sale in great detail [see testimony George S. 
Mann—Tr. 1273-1341; Jerry B. Carll, Sr., Tr. 1781- 
1840]. Every conceivable fact regarding each sale was 
brought out on both direct and cross-examination. 
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Specification of Error 14 states: 
“14. The landowners’ opinion evidence was con- 
tradicted by all the facts in the record.” 


This specification is so general and sweeping as to 
verge on the ridiculous. Certainly the Government can- 
not mean that all of the facts contradicted these opin- 
ions but that is what the specification states. No such 
issue was ever presented to the district judge whose 
function, now being tested on this appeal, is to resolve 
the issues raised by the objections. Certainly the facts 
set forth in Finding 5 [R. 13-20] relating to the 
economy, history and growth of the area, including 
the immediate environs of the subject parcel do not 
contradict these opinions—nor do the facts set forth 
meeiidme 6 [R. 20) or Finding 7 | R. 21) contradict 
these opinions—nor the physical characteristics and 
highway and transportation facilities set forth in Find- 
ing 8 [R. 21-23]—nor the facts relating to the climate 
in the area [R. 23-24]. Can it be said that the facts 
set forth in Finding 10 [R. 24-30] relating to the 
area, topography, terrain, vegetation and improvements 
on the larger parcel of which CR 17 was a part only, 
contradict “the landowners opinion evidence.” And 
what about the water resources available to the property 
set forth in Finding 11 [R. 30-32] and Finding 12 
[R. 32-34] and Finding 13 [R. 34-35] and the high- 
way access and freeway development in relation to CR 
17 set forth in Finding 15 [R. 35-36]? Yet the Gov- 
ernment says all the facts contradict our opinions evi- 
dence and the specification is patently ridiculous. If 
by “landowners’ opinion evidence” the Government 
means the opinions of value expressed, the Government 
loses sight of the fact that the commission did not 
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adopt these opinions of value. As we stated in our 
brief on the previous appeal, the opinions of just com- 
pensation of the defendant’s witnesses were as follows: 


Ratph B. Numnelley $2,322,000.00 ([Deit) Bx)” 2/7 iis) 

George S. Mann $2,023,500:00 | Delt. Ex. 931 ale 
1263-1265] 

jerry B, Carll, Sr. -$2,016,475.00 [Deit. Ix. “310 S@sipmee 
“B), Tr. 1681-1684] 

The award of $1,163,400.00 [R. 51] is thus over $850,- 


000.00 less than the lowest opinion of the landowners’ 
Cxper ts. 


As stated in United States v. Waynunre (10th Cir. 
1953), 202 F. 2Zdgss0 "Sad: 

“No good purpose would be served in reviewing 
in detail the testimony of the several witnesses. 
It is enough to say that the several awards as 
finally approved by the court and merged into the 
judgment are adequately sustained by evidence in 
respect to amount and therefore are not subject 

to attack for excessiveness.” 


Specification of Error 15 stating that: 
“15. The judgments include duplicated or con- 
tradictory awards.” 


Will be answered hereafter in our response to Appel- 
lants Argument IVB. However, we wish to point 
out at this time that this specification does not set 
forth any issue whereby the District Judge erred in 
resolving the issues raised by the objections since the 
objections did not present any such issue to the dis- 
trict judge for resolution [See Objections R. 62-77]. 
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ARGUMENT I. 


Contrary to What the Government Argues in Its 
Arguments 1 and 2, the Adequacy of the Com- 
mission’s Report Is Not Now Open to Appellate 
Review. 

In its questions 1 and 2, the Government seeks to 
again raise the question of the adequacy of the com- 
mission’s report under Rule 71A(h), Federal Rules of 
Civil Procedure, and to raise the question of whether 
the “conclusory findings” are supported by adequate 
subsidiary findings. We do not know which of the 
twenty-two findings made by the commission [R. 9-53] 
the Government means to characterize by the adjective 
“conclusory” (the dictionary definition of which is ‘‘con- 
clusive [rare]’), but we do not believe that the ade- 
quacy of the findings is again properly before this 
Court. It is beyond question that the findings in 
question have clearly been held to be adequate by this 
Court on the prior appeal, and it seems likewise clear 
that the ruling is controlling as the “law of the case”, 
not only upon the court below, but upon this Court. 


In United States v. Lewis (1962), 308 F. 2d 453, 
459, this Court said on page 460: 
“Benning aud Morrison Cases. 

“Here, as in the Lewis and Gill cases, the United 
States objected to the commission’s report and 
findings before the district court as inadequate 
and makes the same contentions here on appeal. 
In these cases, unlike the two already discussed, 
the contentions are without merit. 

“Here the report and findings nieticulously deal 
with the question of highest and best use. A 
substantial portion of the property was found to 
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be residential in character; for subdivision or rural 
estates. A lesser portion was found to be most 
useful as watershed protection or for cattle graz- 
ing. Subsidiary findings dealt with various as- 
pects of residential land values; the locational po- 
tentialities of the area with respect to the popula- 
tion centers of Southern California; climate and 
cultural advantages of the Ojai Valley; topogra- 
phy; water supply and potential development of 
water resources; highway access; the existence of 
willing buyers. 

“{7| The objections of the United States in 
those cases seem to be directed to the fact that 
the findings and report do not disclose what proof 
the commission relied on and why the commis- 
sioners chose to believe certain witnesses and ac- 
cept certain evidence as more credible than other 
witnesses and other evidence. Findings need not 
be so comprehensive. They should, as the United 
States asserts, show “how” material factual dis- 
putes relating to value have been resolved. But 
this requirement relates to a showing of the re- 
sult—the fact as found—and not to a detailed 
itemization of the proof relied upon in order to 
reach that result. We conclude that the finding 
and report in each case are sufficient.” 


In regard to the V-R Ranch case report [R. 9-53], 
the adequacy of which the Government again seeks to 
review, this Court said on page 460 (308 F. 2d): 

“The issues are the same as those in Benning 
and Morrison and require the same disposition. 
Here, as in those cases and for the same reasons, 
the attack of the United States upon the adequacy 
of the commissions’ report is without merit.” 
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Thus, it is clear that the finding that the commis- 
sion’s report is adequate is the “law of the case” and 
equally binding on the court below as on this Court. 


In City of Seattle v. Puget Sound Power & Light 
Co. (1926—9 Cir.), 15 F. 2d 794, the Court said at 
pase 795: 

“T1] The rule is firmly established that the de- 
cision of the appellate court on appeal or writ of 
error is controlling upon the court below after 
the case has been remanded, and it is equally con- 
trolling upon the appellate court on a second ap- 
peal or writ of error in the same case. No doubt 
isolated cases may be found where appellate 
courts have disregarded the rule, and their power 
to do so is not questioned; but the overwhelming 
weight of authority is in its favor, unless between 
the two decisions there has been some change in 
the law, by legislative enactment or judicial de- 
cision which the appellate court 1s bound to follow. 
The rule itself has been iterated and reiterated by 
thes stpreme Court and by this count, * ~* >” 
(italics added). 


In General American Life Ins. Co. v. Anderson 
(1946—9 Cir.), 156 F. 2d 615, at 618, the court said: 

“This rule of ‘the law of the case’, is a salutory 
rule, necessary as a matter of policy in order to 
end litigation. It is based upon the ground that 
there would be no end to a suit if every obstinant 
litigant could by repeated appeals compel a court 
to listen to criticisms on their opinions, or specu- 
late on changes of its members. Roberts v. Cooper, 
20 How. 467, 481, 15 L. Ed. 969; and it would 
be impossible for an appellate court to perform 
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its duties satisfactorily and efficiently if a ques- 
tion once considered and decided by it were to be 
litigated anew in the same case upon any and 


every subsequent appeal. * * *” 


After admitting that the appellate court had the ab- 
stract power upon a second review to reach a result 
inconsistent with its decision on the first review of 
the same case the court in Anderson stated, quoting 
from Chesapeake & Olio Ry. Co. v. McKell (6 Cir.), 
204 Fed. 514, 516 (page 619, first column) : 

“x * * but this is a power to be excneiced 
very sparingly, and only under extraordinary con- 
ditions. The practice that such a decision be 
treated as law of the case, to be followed by the 
appellate court itself as well as by the trial court, 
is most salutary and its violation (save in rare 
exceptions) would intolerably unsettle all litigation. 
The power of an appellate court to review ques- 
tions involved in a former decision and reach a 
different result may not be exercised except in a 
Very Cleameace. 


In Wyant v. U. S. Fidelity & Guaranty Co. (1940— 
4 Cir.), 116 F. 2d 83, the court said on page 85: 
“Of course the matters settled on the second 
appeal in this case cannot be reopened on this 
appeal.” 


See also Hildreth v. Union News Co. (1963—6 Cir.), 
ola Wazdots, 


The Government seeks to justify the re-examination 
of the issue of the adequacy of the report herein on 
two grounds: first, that the Supreme Court has 
granted certiorari in two cases “relating to this situa- 
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tion’, and, second, that “evidence is now available for 
this Court so that the inadequacies of the reports now 
become clear’ (Govt. Br. p. 23). We will answer 
these contentions separately. 


On the first contention, it seems clear that there 
has been no “change in the law, by legislative enact- 
ment or judicial decision which the appellate court is 
bound to follow” (italics added), which the City of 
Seattle case, supra, stated was the only justification 
for disregarding the rule of the law of the case, nor 
does the reason advanced by the Government amount 
to the “extraordinary conditions” referred to in the 
General American Life Ins. Co. case, supra. 


The granting of certiorari by the Supreme Court 
in the two cases, which the Government describes as 
“relating to this situation” does not justify a re-ex- 
amination of the adequacy of the report. 


Concerning the cases “relating to this situation’? upon 
which the Supreme Court has granted certiorari, the 
ease ot Umired Siaies v. Mere (1962—10 Cir.), 306 
F. 2d 39, involved condemnation of clearance easements 
for airplane approaches. The parties stipulated to the 
highest and best use. The commission report cited the 
order of reference and contained ultimate findings only 
as to amount. The United States objected to the ade- 
quacy of the report but made no request for specific 
findings. A supplementary report which included find- 
ings of fact was filed, and this subsequent report made 
findings as to the height of the clearance easements 
over each tract together with findings of highest and 
best use for agricultural purposes, and concluded with 
findings on just compensation. The 10th Circuit Court 
of Appeals held the subsequent report was adequate 
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and that more specific findings would be of no help 
and that the supplemental report was entirely adequate 
to permit the court to review the uncomplicated issues 
and that the report was not clearly erroneous. The 
Supreme Court granted certiorari. 


It can be seen that the report in the Mere egase 
differs entirely from the report herein, and the fact 
that the Supreme Court has granted certiorari therein 
has no application to the instant situation, and the 
granting of certiorari therein creates no “change in 
law”’. 


In the second case referred to by the Government 
(Govt. Br. p. 16) United States v. 2872.88 Acres 
(1962—5 Cir.), 310 F. 2d 775, all the report there 
did was to recite the substance of the valuation testi- 
mony given by the witnesses, and make ultimate find- 
ings of market value and severance damages, and the 
only specific findings were as to value of easements 
and fences taken, or the costs of fencing the remaining 
tracts (310 F. 2d 777). Thus it is clean tiaiaaiee 
the court stated, as cited on pages 22 to 23 formic 
Government’s Brief, was directed toward that report 
and cannot apply to the detailed specific findings in 
the report in the instant case. The 2872.88 Acres 
case cited United States v. Lewis (1960—9 Cir.), 308 
F. 2d 453, with approval and stated at page 779 (310 
Bade 

“We do not say that every contested issue raised 
in the record before the commission must be re- 
solved by separate findings of fact. We do say, 
however, that there must be sufficient findings of 
subsidiary facts so as it will appear to the re- 
viewing court that the ultimate finding of value 
was soundly and legally based.” 
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This Court in Lewis has already held that the sub- 
sidiary findings are sufficient, and we do not believe 
this matter is properly open to re-examination. 

So far as the second alleged reason for a re-ex- 
amination of this Court’s decision on the adequacy of 
the report, t.¢., that the evidence is now available for 
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this Court so that the inadequacies of the reports “are 
now clear’, we will discuss the contentions of the 
Government hereafter in answer to the Government’s 
Arguments ITI and IV. This second alleged reason 
is clearly directed at the question of the sufficiency 
of the evidence to support the subsidiary findings, and 
not at the sufficiency of the subsidiary findings to 
support the award. The two questions are quite sepa- 
rate. This Court has already held that the reports 
are adequate as clearly and unequivocally as it is pos- 
sible to do so. The Government by declining to file 
the transcript on the first appeal represented to this 
Court that examination of the evidence was unneces- 
sary for this purpose. It is illogical for the Govern- 
ment to say, as they did on the first appeal, that this 
Court must determine the adequacy of these reports 
from the reports themselves, but having determined 
that they are adequate, this Court must now review 
the evidence to see if they are inadequate. 


But again we wish to state that we feel strongly 
thateieis ine acon or the District Contt am resolving 
the issues presented by the objections to the report that 
this Court should review, and not the report in light 
of the entire evidence as the government contends. 
This Court stated in Lewis on the previous appeal 
when the Government appeared to urge upon this Court 
a sort of supervisory function in the abstract: 
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“This course we reject. Ii there be inadequacies 
in a particular report, they must be specified by 
objection to the report. If any case is to bevre= 
mnanded for correction of error in this area, it 
must be with instructions that by report or find- 
ing resolution of some specific dispute be made on 
some specific inadequacy be remedied. Otherwise, 
as we view the matter, there could be no end to 
these litigations.”” (308 F. 2d 456; italics added). 


The issues raised by the objections heretofore filed 
[R. 62-76] were resolved by the District Judge, on 
review of the transcript, after oral and written argu- 
ment, and the Government on this appeal, improperly 
we believe, has not seen fit to bring up for the ex- 
amination of this Court the transcript of this hearing, 
nor to discuss in their brief the objections heretofore 
filed and argued with the transcript of testimony taken 
before the Commission. In addition to extensive oral 
argument on the objections, the Government filed a 
partial memorandum in support of objections 6 [R. 63], 
7 [R. 63-67], 8 [R. 64] and 12 [R. 65-66]) temic 
we responded in writing, and we attach as Appendix 


“D” to this brief appellees’ written response thereto, 


In its brief (page 5), the Government states, re- 
garding these hearings before the District Judge, “There 
was no discussion by the court of the issues raised 
in any of these cases.” It is true that the Wismrieh 
Judge did not issue a written opinion, but there was 
a great deal of discussion of the objections raised, the 


exhibits introduced before the commission at both hear- 


ings, the first without and the second with the tran- 
script, which indicate a very careful consideration of 
each objection, and yet the Government is expecting 
this Court to “review the District Judge not the com- 
mission” without bringing the transcripts of these hear- 
ings to this Court for review. The Government has 
utterly failed in showing that the District Judge erred 
in carrying out his function “to review the commis- 
sions’ report and findings a light of the objections 
made to it and to resolve the issues presented by such 
objections.” As we will develop later in this brief, 
the issues raised on this appeal were not even presented 
to the District Court. How can the District Court 
be said to have erred in the resolution of issues not 


even presented to it for resolution? 
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ARGUMENT II. 

Answer to Government’s Argument III That Resort 
to the Record Shows That the Findings Are 
Clearly Erroneous. 

Before discussing the Government’s arguments in de- 
tail we would like to set forth our understanding of 
the issues properly before this court on this appeal. 
We repeat that this Court reviews the district judge 
and not the commission. Therefore, as we see it, 
issues not presented to the district judge for resolu- 
tion and not passed upon by him are not properly 
before this court for review. The Government asks 
this Court to review the entire transcript to determine 
whether the report is “clearly erroneous |” VV eueie 
that clearly, under the rules, the Appellant has the 
burden to show the district court that the commissions’ 
report was “clearly erroneous”, and to specify to this 
Court wherein the district court erred in carrying out 
its function to review the conmnissions’ report and find- 
ings im light of the objections made to it, and to 
resolve the issues presented by such objections. 


In its Argument III the Government relies on three 
contentions: (A) The findings of a highest and best 
use at the date of taking for residential subdivision 
use are clearly erroneous (Govt. Br. pp. 31-40); (B) 
That the commission “rejected” the sales relied on by 
the Government and that such rejection was unjusti- 
fied (Govt. Br. pp. 40-43); and (C) The sales relied 
on by the commission were not of comparable prop- 
erties (Govt. Br. pp. 43-46). 


With the possible exception of contention IIIA, these 
contentions were wot within the issues presented to the 
district judge by the objections to the report. Clearly 


contention IIIB, regarding the commissions’ alleged re- 
jection of the Government sales, and contention IIIC, 
that the sales relied on by the commission were not 
of comparable properties are not by any stretch of the 
imagination within the objections presented to the dis- 
trict court. Examination of the objections [R. 62-77] 
shows this to be true, and we request that the Gov- 
ernment point to the objection or objections which 
raised the issues set forth in contentions IITB and 
I11C before the district judge. It cannot be done. 


A. Answer to Government’s Argument IIIA That Find- 
ings of Highest and Best Use for Residential Sub- 
division Are Clearly Erroneous. 

VWithereoard to the Argument ILIA (Govt. Br. pp. 
30-40), that the findings of highest and best use for 
residential subdivision are “clearly erroneous”, the only 
objection that even remotely raised such issue to the 
district judge is the objection 22 [R. 71] to the effect: 

“22. There is no evidence in the proceedings, 
other than the bare opinion of the defendant’s wit- 
nesses to support the finding set forth in Finding 
No. 18 of said report on page 27, lines 22-24, 
Hideo o2IL0S acres, rererred to hereinabove as 
Classification No. 1 of the larger parcel, had a 
highest and best use for the development and for 
use as a residential subdivision.” (italics added). 


This objection 22 was fully argued before the dis- 
trict judge. The objection was, as can be seen, not 
that such finding was “clearly erroneous” for the rea- 
sons now advanced on this appeal, but that there was 
“no evidence in the proceedings, other than the bare 
opinion of defendants’ witnesses” to support Finding 
18(a) R. 43 [See Objection 22—R. 71]. 
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It was pointed out that highest and best use is of 
necessity an opinion of well qualified persons. That 
it was not a “bare” opinion (by which we must as- 
sume an opinion without any reasons to support it) 
is shown by the detailed reasons and facts given in 
support thereof. For example see testimony of Jerry 
Carll, Sr. (Deft. Ex “SF%—Appendim “Bae tominas 
Brief—Tr. 1684] and his detailed testimony [Tr. 1687- 
1689]. Furthermore the 321.03 acres in question is 
fully described under classification 1 as follows: 

“(a) Classification No. 1. That an areamiceine 
prising approximately 321.03 acres consists mostly 
of gentle sloping, rolling land, including 214.82 
acres lying to the east of Coyote Creek and 106.21 
acres of land lying to the west of said Coyote 
Creek, a natural water course, and that this area 
contained a scattering of large live oak trees; that 
most of the area had been cleared of native vegeta- 
tion prior to the take, and much of this area had 
been used for permanent pasture when the prop- 
erty was operated as a balanced unit for agri- 
cultural products and a dairy, cattle and dude ranch 
prior to the take. The portion east of Coyote 
Creek had elevations of approximately 475 feet at 
the lowest point to approximately 725 feet at the 
highest point. [393] 

That lying between the two areas heretofore dis- 
cussed was an existing lake or reservoir referred 
to as “Deep Cat Lake” with a surface elevation 
of approximately 491 feet, an area of 17.27 acres, 
and capable of storing as of the dae of take 
approximately 338 acre feet of water. That said 
lake or reservoir is formed by a dam built in 1951. 


That as of the date of take herein, the owner 
of the subject property had a valid and existing 
permit from the State of California Department 
of Public Works, Division of Water Resources, for 
the appropriation of 418 acre feet per annum from 
Coyote Creek to be collected between November 1 
and June 30, the storage to be effected by means 
of said earth filled dam 555.5 feet high by 366 
feet long. That said dam and reservoir included 
the necessary appurtenances, such as tower pump, 
house, equipment, and so forth, for the distribu- 
tion and utilization of water stored for us upon 
the property. 

Appurtenant to said Deep Cat Lake is an ease- 
ment to impound waters upon the “Fowler” prop- 
erty. That said easement has no value in and of 
itself, separate and apart from the value of said 
Weep Gariwake. 


It was likewise pointed out to the district judge that 
the commissioners had fully viewed the property, seen 
detailed photographs and maps, and had made findings 
regarding the economic background, history, population 
growth, environmental factors [Finding 5—R. 13-20], 
the climate [Finding 9—R. 23-24], the water resources 
available [R. 30-32]. etc. etc. All the foregoing find- 
ings contain facts (undisputed on this appeal) which 
indicated that the property was ideally suited for resi- 
dential subdivision uses. 


Furthermore the Government’s own witnesses recog- 
nized the residential subdivision potentialities of the 
V-R Ranch properties. Mr. Evans, whose opinion of 
highest and best use was a stock ranch, a dude ranch 
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or to divide the property into smaller ranches [Tr. 
2159-2160] or use part as awgoli course | TieZieZ) 
line 10] or could physically cut into 1 to 1% acre 
lots and sell quite a few [Tr. 2162] or to subdivide 
into smaller estates, with dairy ranch “or what have 


you.” [Tr. 2407, line 20, to 2408, line 7]. 


Mr. Sando had a highest and best use opinion of 
V-R Ranch as a cattle ranch in the main sense with 
the potential subdivision of a small part of it [Tr. 
3545, lines 7-22], 20 acres at a time [See also Tr. 
o/ Fo elines seer edn 

In addition to the opinions and reasons therefor 
stated by well qualified appraisers [their qualifications 
are in evidence by stipulation in defendant’s Ex. “U”, 
Tr. 61], 250 of the 321 acres im question hadVallmeaaks 
prior to the taking been approved for subdivision [see 
Deft. Ex. “L”, Approved Tentative Subdivisianmvian 
dated April 1, 1956—in evidence by stipulation Tr. 41]. 
So it is clear that on the limited issue raised below 
that there was no evidence other than the “bare” opin- 
ions of defendants’ witnesses the district judge did not 
err in refusing to find that this finding was ‘clearly 
erroneous”. Indeed, had the district judge so found 
he would have abused his discretion. See for ex- 
ample the testimony of Jerry B. Carll, Sr) Dau? 
to 1689. 


We now turn to answering Appellant’s Argument III 
on the merits, without prejudice to our position that 
these issues are not properly before within the scope 
of this Court’s review. On page 30 of its brief the 
Government states, “The comparable sales are given 
by the reports as the only basis for the commissions’ 
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conclusions.” This just is not so. In addition to de- 

tailed and meticulous findings which this Court held 

adequate on the previous appeal, the commission found: 

“The undersigned Commissioners having heard 

the testimony, both oral and docuntentary, pre- 

sented by plaintiff and defendant, and being fully 

advised in the prenuses and having duly considered 

all of the evidence and testimony presented herein 

for and on behalf of plaintiff and defendant, and 

having viewed the property, and property alleged by 

the parties to be comparable to the subject prop- 

erty, and having examined and studied in detail 

all exhibits introduced in evidence by plaintiff and 

defendant, and having considered in [382] detail 

legal authorities and arguments of counsel, the 

undersigned Commissioners hereby make their re- 

port and findings as hereinafter set forth.” 
(italics added). 


Oimpace 32 af its briei, the Govermuent says: “The 
error was in the area they believed to be comparable”, 
and on page 33 that they are not objecting to the 
exercise of the trier’s discretion as to consideration of 
particular sales deemed to be dissimilar, but “It is 
rejection of all of the 28 sales relied upon by the 
Governinent”’. 


The commission did not reject all 28 sales relied 
upon by the Government. We will answer this un- 
warranted assumption made by the Government here- 
after under our answer to the Government’s Arguiment 


Ie: 


In its Argument TITA (2), pages 33-36 of its brief, 
the Government assumes directly contrary to the report 
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that the commission valued the property as if the prop- 
erty were not being used for its highest and best uses 
found, and not to the extent that the potentiality for 
such use affects the present market value. But this 
assumption has no support in the record and is com- 
pletely unjustified. 


It is perfectly clear from the record that the com- 
mission did not value the V-R Ranch Company prop- 
erty as if the property were sow being used for the 
highest and best uses found. Since the Government 
took possession of V-R Ranch in August, 1957, and 
since the matter was not tried untit 1960, the ranch 
was not in operation, as such, at the trial. With re- 
gard to its Classification No. 1—321.03 acres, the 
commission found, among other things: 

‘ck * * that most of the area had been cleared 
of native vegetation prior to the take, and much 
of this area had been used for permanent pasture 
when the property was operated as a balanced unit 
for agricultural products and a dairy, cattle and 
dude vanch prior to the take. * * *” \|IRiaZa 
italics added]. 


This court stated on the previous appeal: 

“The highest and best use is not found from 
the past history or present use of these lands but 
from reasonable future probability in light of the 
history of the region in general in its transition 
from agricultural to residential character.” (United 
States v. Lewis, 308 F. 2d 461; italics added). 


That the commission, in finding highest and best use 
for various portions of V-R Ranch, was concerned like- 
wise with reasonable future probability is clear from 
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the detailed and meticulous findings regarding the 
econoniy, history and growth in the area [Finding 5— 
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Furthermore, in its finding of highest and best use 
of the area described as Classification No. 1 [321.03 
acres, described—R. 25]. the commission found this 
321.03 acres “had a highest and best use for the de- 
velopment and for use as a residential subdivision” 
[R. 43; italics added]. On highest and best use for 
its Classification No. 2 [154.26 acres described in 
Finding 10(b)—R. 26], it was found to be “for de- 
velopment as rural homesites” [R. 43; italics added]. 
The same is true of its Classification No. 3 [38.52 
acres described in (c) R. 26] where the highest and 
best use was found to be “for development for view 
type country estate or estates” {[R. 43; italics added]. 
Also its Classification No. 5 [67.60 acres described in 
(yok Z|, the 16.50 acres reterred to as “Proposed 
Lake No. 2” was found to have a highest and best 
use ‘for development of a storage reservoir, and the 
balance for wse as cabin sites and the 9.70 acres of 
creek bottom lands “for developing a water supply by 
building of a dam at the Dunshee Narrows or for 
cabin sites” [R. 44; italics added]. 


Thus it is clear by the use of the words “for de- 
velopment”, implying probability of future use, that 
the commission did not, as the Government unsup- 
portedly assumes it did, value the property as if it were 
now used for such purposes. On the contrary, this 
is what the commission did not do, but it found that 
the property was reasonably adaptable for development 
to such uses, and specifically found: 
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“20 The Commissioners find that as of August 
12, 1957, there were willing buyers in the open 
market for lands which were reasonably adaptable 
to all the uses which the evidence of both plaintiff 
and defendant showed that the lands in the subject 
property were reasonably adaptable and capable of 
being used as of said date.” [R. 48]. 


The commission also found in Finding 6 [R. 20] 
that there were buyers in the open market seeking to 
acquire lands of the character of said parcel ‘‘for de- 
velopment and use” and that: 

“ok * * said buyers were acquiring similar 
or comparable properties for both immediate de- 
velopment and use and also for future develop- 
ment and use.” 


Furthermore, after finding in detail the water re- 
sources available to the V-R Ranch property in its 
Finding No. 11 [R. 30-32], the commission specifically 
found that: 

‘ck * * the aforesaid water resources, assum- 
ing maximum development as afore said, provides 
for the development of said property to the uses 
and purposes hereinafter in these findings set 
forth,” [R.32; italics added]: 


These few references to development—there are many 
more—imake it abundantly clear that the commission 
did not value the property “as if it were now used 
for such purposes” (Govt. Br. p. 33). 


The Government, in its brief (p. 36), states that: 
“The reports are, thus, explicit that the com- 
missions have used the forbidden process by treat- 
ing the lands as if they had been subdivided into 

the various segments described in the findings.” 
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The Government cites for this proposition the fact 
that the commission found the highest and best use 
for certain classifications of land and incorrectly cites 
V-R Ranch, R. 47-48.—[the correct citation being Find- 
ing 18, R. 43-45 and Finding 19 R. 45-46.) Actually 
the commission, in the ’-R Ranch case, described 13 
classifications of land relating to “the area, topography, 
terrain, vegetation and improvements * * *” [see 
Finding 10 — R. 24-30], and since the various types 
of land had various and different uses, including their 
highest and best use, the commission found the highest 
and best use for each of these 13 classifications, both 
before and after the taking [R. 43-46], and specifically 
found: 

“In arriving at the market value immediately be- 
fore the taking of the entire parcel of which the 
portion taken was a part, the Commissioners con- 
sidered the said larger parcel as a single unit tn 
light of its highest and best use, and also took 
into consideration all of the uses to which said 
larger parcel was reasonably adapted at the time 
of said taking and for which it was reasonably 
capable of being used as of said date. 

“Tn arriving at the fair market value immediate- 
ly following the taking of the remainder of the 
parcel not taken, the Commissioners took into con- 
sideration the then highest and best use of the 
remainder and also took into consideration all of 
the uses to which said remaining property was 
reasonably adapted immediately following the tak- 
ing and for which said remainder was reasonably 
capable of beine used immediately following the 
taking.” [R. 47-48]. 
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Thus it is clear beyond question that the commission 
did not treat the lands ‘‘as if they had been subdivided 
in the various segments described in the findings” as 
the Government contends that it did. 


All of the witnesses, including the Government wit- 
nesses, agreed that the different parts and types of 
land had different uses and values as part of the whole, 
and each of the witnesses divided the V-R Ranch prop- 
erty into various classifications and uses: [see for ex- 
ample, Deft. Ex. 3F (Appendix “B”) Jerry eaa@amr 
Sr., Valuation Chart—Tr. 1684, and compare with 
Pltf. Ex. 8—Bernard G. Evans, Valuation Chart—Tr. 
23008 


In its brief (p. 37), the Government, under the 
heading “4. Facts appearing in the reports controvert 
the conclusions as to highest and best use’, makes this 
statement: ‘But the commissions did not even assert 
the actual existence of a demand for such properties 
in the Casitas Valley”. Despite the fact that this state- 
ment is in direct conflict with the statement found on 
page 39 of its brief, “It must be remembered that the 
commissions found that a demand existed to create this 
magic city * * *”, we will answer this statement 
that the commission did not even assert the actual ex- 
istence of a demand for such properties in the Casitas 
Valley by reterring directly to the report 1tseleea 
the first place, the V-k Ranch report, finding detailed 
facts relating to the economy, history, and growth of 
the area, including the tmmediate environs of said prop- 
erty, finds categorically and unequivocally as follows: 

“Properties in Ventura County and in the area 
of CR 17 were at the time of the take greaily 
in demand because, among other things, a large 
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number of people of retired status were seeking 
country life on either residential subdivisions, or 
country estates, or rural ranches, or estates with 
or without avocado, citrus and deciduous trees 
either in family orchard size or in [387] small or 
large comunercial developments. * * *., 

“That with respect to the lands within the 
Santa Ana and Coyote Valleys and immediate sur- 
rounding areas, many of said properties were in 
the transition stage from dry farming and more 
intensive agriculture, to development for small 
rural estates and residential subdivisions.” 

“As of the date of the taking, dry-farmed lands 
within the area varied widely in price up to a 
maxinium of $1,000 an acre, with values often 
having little relationship to agricultural potentiali- 
Hema prices paid lor suc lands im tie areal ot 
said parcels were influenced more by climatic and 
geographical factors than by soil, topographic and 
drainage linitations and net farm income. 

“The fair market value of lands suitable for the 
growing of avocados and citrus crops within Ven- 
tura County where the land had water immediately 
available, varied between $1,600 and $3,750 per 
Acre: 

“There are few areas in as close proximity to 
the metropolitan areas of Southern California hav- 
ing as desirable a climate, scenic attributes and 
general cultural environment as the subject parcel 
had. 

“6. The Comimissioners find that as of the datc 
of the take there were buyers in the open market 
seeking to acquire lands of the character of said 
parcel for development and use and that these 
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buyers were, at the date of the taking, actually 
acquiring lands similar in type and character to 
the subject parcel, in other areas such as the Co- 
nejo and Thousand Oaks areas for the same or 
[389] similar uses and purposes and that said 
buyers were acquiring similar and comparable prop- 
erties for both immediate development and use and 
also for future development and use. 

“7, The Commissioners find that the buyers in 
these other areas were acquiring lands for similar 
and comparable uses in areas having a climate, 
scenic beauty, water supply and general environ- 
ment less favorable than that of the subject par- 
cel.” [R. 18-21—italics added.] 


In the face of these specific findings, sustained by 
the overwhelming weight of testimony, it is difficult to 
conceive how the Government can blandly assert that the 
reports do not contain subsidiary findings setting forth 
facts from which a reviewer can weigh the validity of 
the conclusion as to highest and best use, or that the 
commission did not even assert the actual existence of 
a demand for such properties in the Casitas Valley. 


Returning to a consideration of the Government’s 
brief, we find that on pages 37-38, the Government 
quotes (out of context) that portion of finding 5 [R. 
13-20] reading: 

“That with respect to the lands within said Santa 
Ana and Coyote Valleys and immediately surround- 
ing areas, many of said properties were in the 
transition stage from dry farming and more in- 
tensive agriculture, to development for small rural 
estates and residential subdivisions.” (Govt, Br. 


pp. 37-38). 
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The Government then states on page 38 of its brief 
that this “precludes valuation of the lands as hypotheti- 
cally subdivided at the date of taking, since it recognizes 
the fact that the alleged transition stage had not been 
completed.”’ This is complete nonsense—if the transi- 
tion stage had been completed, the properties would not 
be in transition. In the first place, as we stated earlier 
in this brief, the commission did not value the lands as 
hypothetically subdivided at the date of taking. In the 
second place, the Government’s reference to “alleged 
transition” seems to infer that it questions the validity 
of this finding that “many of said properties were in a 
transition stage from dry farming and more intensive 
agriculture, to development for small rural estates and 
residential subdivisions” [R. 19]. 


The finding is taken from page 77 of one of the 
Governnent’s own official documents [““Dunshee’ Ex. 
Poe emitecvidence by reterence on Deéits. Ex. “Y”, the 
list of Exhibits from “Dunshee” cases stipulated in 
evidence, Tr. 71]. This is referred to as House Docu- 
ment No. 222, being a report of the Regional Director, 
Bureau of Reclamation, and is in evidence by stipulation. 
The finding referred to does not say all of the properties 
within the Santa Ana and Coyote Valleys were in the 
transition stage, but that “say of said properties were 
in addition fo Dunshee Exhibit “YY”, above 
referred to, the map showing “Subdivided Residential 
mreis ws Oimshee Ex. VY im evidence by reterence 
on Deft. Ex. “Y’—Tr. 71] shows that the finding is 
supported fully by the evidence. 

In addition to the statement on page 7/7 of said 


House Document 222, the commission viewed the entire 
area and subject parcel on July 26 and 27, 1960 [See 
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Tr. 75-173] and also viewed the area in connection with 
CR 19 (Dunshee parcel) for four days, including all 
the sales, under a stipulation that said view would apply 
also to V-R Ranch case | Benning, Tr. p. 9, lines 15-24]. 


The Government quotes, pages 38-39 of its brief, 
from the Battin record, and not having this record or 
transcript we can only answer by referring to the V-R 
Ramch case. So far as the highest and best wsevner 
residential subdivision, we respectfully refer this Court 
to the finding that the 321.03 acres in Classification 
No. 1 had a highest and best use for the development 
and use as a residential subdivision [R. 43—Finding 
18a]. This area is described by the commission in its 
report, which description we have quoted in full on 
pages 33 and 34 of this brief, and to which we refer 
this Court without repeating that description. 


This finding is unchallenged, and describes land ad- 
mirably suited for residential subdivision development. 


Furthermore, all of the landowners’ expert witnesses 
testified this portion of the property had a highest and 
best use as for development to residential subdivision and 
gave detailed reasons for that opinion. See witness Jerry 
B. Carll, Sr., for example—Tr. 1687 to 1689, and 
Ex. “3F” [Tr. 1684 — Appendix “B” to this brief]. 
See also Defendants Exhibit “L’’, tentative subdivision 
approval April, 1956—J[in evidence by stipulation— 
Tr. 41] and Defendant’s Exhibit “Q” — Estimate of 
Subdivision Costs [Tr. 54]. 


In addition to the foregoing, a tentative subdivision 
map on a portion (250 acres) of Classification No. 1 
had already been approved by the Ventura Planning 
Commission in April, 1956—over a year prior to the 
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take-—|see Deft. Ex. “L”—Tr. 41, consisting of an 
approved tentative subdivision map of El Rancho Cola— 
unit No. 1 (133 lots)—scale 1” to 200’—Engineer 
Ralph B. Nunnelley—R. E. No. 8080 dated April, 1956 
approximately 250 acres in Unit No. 1—Also shows 
projected subdivision Unit No. 2 (147 lots)—club house 
—chalet development—cabana and swimming pool, etc. 
attached thereto is a copy of memo from Secretary of 
Ventura County Planning Commission to Board of 
Supervisors (6/12/56) ; and copy of resolution No. 826 
of Planning Commission entitled “Conditional Approval 
of Tentative Map of El Rancho Cola—Unit No. Subdi- 
vision and Stating Conditions of Said Approval in Ac- 
cordance with Ventura County Ordinance Code’’|. 


Mr. Ralph B. Nunnelley, President of V-R Ranch 
Company, and a licensed civil engineer, with a vast ex- 


perience in engineering specializing in subdivision work 
[see his qualifications set forth in Deft. Ex. “U”—Tr. 
Gl] testified at length regarding the reasons why this 
land had subdivision potentialities [See for example, 
Tr. 745, line 20, to 746, line 17; see also Tr. 739, line 
arto 740). 


The Government witnesses testified that this property 
was physically capable of development to residential sub- 
division use but in their opinion had a highest and best 
use as ranch land because, among other reasons, they 
assumed that it did not have sufficient water resources 
available to develop it to residential subdivision use [see 
for example, Sando Tr. 3530, lines 21-25]. 


The commission after extensive water testimony 
found that this assumption upon which the Government 
appraisers predicated both highest and best use opinions 
and values, was not true and found sufficient water for 
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all the uses and purposes to which they found the 
property adaptable [see Finding 11, R. 30-33]. The 
issue regarding the water resources available to V-R 
Ranch property was one of the pivotal points of the 
entire case and covered 2429 pages of testimony. We 
attach as Appendix “E” a summary of the transenin 
dealing with water testimony alone. These exhibits 
dealing directly with the water resources available to the 
V-R Ranch property are in numbers as follows: 


Plaintiff’s water exhibits consisted of 54 out of their 
total of 61 exhibits. 


Defendants’ water exhibits consisted of 45 out of a 
total of 85 exhibits. 


We have listed these exhibits dealing solely with the 
issue of water resources in Appendix “F” to this brief. 


Yet the Government completely ignores this important 
issue and vast amount of testimony with the single 
statement, the only reference in its entire brief to the 
water resources, as follows: 

“Also, findings were made at some length con- 
cerning the water facilities available.” (Govt. Br. 
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In connection with this point that the commission is 
supposed to have valued the V-R Ranch property as if 
it were now being used for the highest and best use 
found the Government states in its Specification of 
Error Now 7 (a): 

“the records show that the commissions were valu- 
ing on the basis as if the property were now used 
for the potential highest and best use;’ (Govt. 
loves 104 JL). 
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Not only is this a completely untrue statement, as we 
have pointed out above, but it was mot one of the ob- 
jections made to the report and hence not an issue re- 
solved by the district judge. We do not know what 
“records” the Government is talking about—not it is 
clear, the V-R record—[see Govt. Objections, R. 62-76] 
—nor the Y-R case transcript which the Government 
does not even deign to refer to. The award alone shows 
this statement to be not true, being as it is more than 
$850,000 below the low opinion of the landowners’ ap- 
praisers. 


B. Answer to Government’s Unwarranted Assumption in 
Its Argument IIIB That the Commission “Rejected” 
the Sales Relied Upon by the Government. 

In that portion of its brief under Argument IIIB 
(pp. 40-43) the Government’s entire argument is prem- 
ised upon an assumption not borne out by the record, 
i.e., that the commission “rejected the sales relied upon 
by the Government.” This assumption is not true. The 
basis for this alleged error is Government’s Specifica- 
tion of Error 7(a) that among the five reasons why 
the Government feels the commissions’ reports are er- 
roneous is: 

“(a) Adequate reason for rejection of sales in the 
immediate vicinity was not given.” 


This assumption is not a sound one and is not borne 
out by the record, but before discussing it, we wish to 
point out that this contention that the commission 
“rejected” any group of sales and “accepted” another 
group, is brought into this case for the first time on 
this appeal. It was not a contention raised before the 
district court on any of the Government’s objections to 
the V-R case report. The only one of the 34 objec- 
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tions raised below, that dealt in any way at all with 
sales, or commissions’ use thereof, was objection No. 
10 [R. 64-65] regarding the objection to the commis- 
sions’ finding that there were very few sales of com- 
parable properties in the immediate area. We have 
already discussed this objection 10 under our comments 
regarding Specification of Error No. 12, on pages 19 
to 22 of this brief and will not repeat what we said 
therein. In the first part of its brief the Government 
asserts that the landowners’ witnesses ignored all the 
sales the government witnesses relied on (Govt. Br. p. 
11) and we pointed out that of the 34 sales used by 
the Government witnesses no less than 15 were the 
same sales as relied upon by the landowners’ witnesses, 
and now, also without foundation, the Government says 
the Commission “rejected” the Government sales. On 
the contrary the report states that the awards are sus- 
tained by a fair proportion of all the evidence: “‘in- 
cluding evidence obtained by the Commission on its 
view of the premises, the surrounding area, and the 
alleged comparable properties to which the attention of 
the Commissioners was directed by the parties.” [R. 
48-49 |. 


What the Government is saying, in effect, is that 
the report is clearly erroneous because the commission 
did not accept in its entirety the Government witnesses’ 
opinions and evaluations of these sales and reject in 
its entirety the reasoning and analysis of the landown- 
ers’ appraisers—which reasoning and evaluation the 
Government does not even call to this Court’s atten- 
tion. Obviously whether one property is or is not 
“comparable” to another depends on many factors— 
the respective location—size—topography—climate— 
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mater resources, ctc. etc., of the two properties, which 
factors cannot be evaluated without seeing the two 
properties (as the Commission did), examining all the 
photographs, topographic maps, reviewing what each 
witness explained about its similarities and differences 
—its topography—water resources, etc. etc. Indeed the 
government appraiser Mr. Sando in discussing his sum- 
mary—Classifications of Acreage Sales [Pltfs. Ex. 47, 
Ze ppendine 1. stoethis brief, Tr. 35/2) statedson page 
3576, lines 18 to 24 of the transcript: 

‘In comparing these sales to the subject prop- 
erties I have considered the various differences that 
influence the value, such as the size, the avail- 
ability of water, adaptability of soil, adaptability 
for rural residential, the topography, location, 
shape, so forth, plus the important elements of 
time which I made adjustments for as shown on 
this tabulation.” 


If as the Government now, for the first time on this 
appeal, says the commission “rejected” the sales re- 
lied upon by the Government witnesses, the commis- 
sion must of necessity “rejected” 15 of the landowners’ 
sales that are duplicates of the Government sales. Such 
contention is untenable. As _ stated previously the 
V-R Ranch expert witnesses opinions of just conipen- 
sation ranged from a high of $2,322,000.00 to a low 
of $2,016,475 and the government witnesses from $598,- 
000.00 to $588,250.00. The award of $1,163,400.00 
[R. 51] is thus, taking only the Jozy opinions, $853,- 
075.00 below the landowners’ witnesses low opinion and 
only $575,150.00 above the government witnesses low 
opinion. Not only is the award, as finally approved 
by the Court and merged into the judgment, ade- 
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quately sustained by the evidence in respect to amount 
and therefore not subject to attack for excessiveness but 
it (the award) clearly demonstrates that the commission 
did not “reject” one group of sales (the Government’s) 
and “accept” another group (the landowners’) because 
had this occurred the award would have been about two 
million dollars and not over $850,000.00 below that fig- 
ihe 


C. Answer to Government’s Contention IIIC That the 
Sales Relied Upon by the Commissions Were Not of 
Comparable Properties. 

Like the assumption that the conmmission “rejected” 
all the Government sales, this is based on the equally 
unwarranted assumption that the commission relied on 
one particular group of sales. The Government is again 
talking about the so-called “Conejo” sales which we 
have “already discussed “earher™in this™brief™ This 
argument is premised upon Government Specification 
of Error No. 7(b) that the commissions reports are 
clearly erroneous because, among other things, “‘(b) the 
sales relied upon by the Commissions were plainy irrele- 
vant and noncomparable;” (Govt. Br. p. 15). Aside 
from the unwarranted assumption that the commission 
“relied? upon the “Conejo” sales only, this objection 
comes too late; the time to raise the issue of irrelevance 
and noncomparability of sales was in the hearing below 
when the particular sales to which the Government zozy 
objects were offered in evidence. All or the salecmiam 
V-R case were entered in evidence by stipulation [see 
Pitf. Ex. 3—Tr. 2128; and Defts. Ex. “V==Tiee6e], 
Kach sale was examined physically by the commission, 
and each sale offered by both sides were fully described 
by the witnesses. Photographs and topographic maps 
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accompanied each sheet covering all the sales data. The 
Government attorney trying the case before the commis- 
sion had the right and the duty at the time the sales were 
offered in evidence to object that no foundation showing 
comparability was laid, and to object to the introduction 
of any sale offered on the ground that it was “irrelevant 
and noncomparable.” This was not done. Had the Gov- 
ernment attorney made his objection to the introduction 
ot any sale and had the commission overruled such ob- 
jection, the government trial attorney could have sought 
and received a ruling on this issue by the district judge. 
This applies not only to the so-called “Conjeo” sales to 
which the Government oz objects, but to all the sales. 
The objection is too late. It is unconceivable that the 
Government at this stage only, should contend that any 
sales, which were introduced into evidence without objec- 
tion and by stipulation, are plainly “irrelevant and non- 
comparable.” If the Government felt that any sale 
offered in evidence was “plainly irrelevant and non- 
comparable’, the Government attorney had the duty to 
make timely objections at the time the sales data was 
offered in evidence, and secure a ruling thereon. Only 
then could the relevancy and comparability of such sale, 
or sales be properly reviewed by this Court. 


In United States v. 18.46 Acres—Vermont (1963 
Pee a sl2 2d 267 the Governtnent allered enror 
in the exclusion of testimony as to comparable sales 
where witnesses were excluded from stating the price 
of such sales on the ground, of the objection made, 
that such testimony was hearsay. This ruling was held 
to be error and when the appellee sought to sustain 
the ruling on the ground that the admission of such 
testimony is a matter within the judge’s discretion, the 
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appellate court held that the testimony was excluded on 
the ground of hearsay and not in the exercise of its 
discretion stating on page 288 (213 F. 2d): 

[4] What has been said also disposes of ap- 
pellees’ second ground of sustaining the ruling, 
namely, that the government had not laid a foun- 
dation for the experts testimony by showing that 
the sales were comparable. This was not the ob- 
jection made at trial, and was not the basis of 
the judges ruling. Had an objection been made 
on that score, the Government might well have 
cured it, and in any event we think a prima facie 
showing of comparability was made; any attack 
upon it should have developed upon cross-cxamina- 
gor. (\igliesacded) 


In the instant case, not only was no objection made 
to the introduction of any sale, but a full and com- 
plete foundation was laid for each sale, and the Govern- 
ment cannot now object that any sale or sales was 
or were “irrelevant and noncomparable.” 


The Government's present complaint that the Com- 
nussions made no attempt to show that economically 
the Santa Ana and Coyote Valley were comparable to 
the Conejo area is likewise untenable. We believe that 
Finding 5 [R. 13-20] more than covers such objection. 
Finding 6 [R. 20] also covers such objection fully. Be- 
sides the commission specifically found that: 

“, .. Conejo Valley is and was a suitable area 
in which to find sales of property sufficiently 
alike to give some reasonable index of value for 
use iu determining the fair market value of the en- 
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tire parcel of which the portion taken was a part 
and also to determine the value of CR 17 as a part 
of the whole parcel.” [R. 48] (Italics added). 


This finding was made after, as the commission 
expressed it: 

“... having heard the testimony, both oral and 
documentary, presented by plaintiff and defendant, 
and being fully advised in the premises and hav- 
ing duly considered all of the evidence and testi- 
mony presented herein for and on behalf of plain- 
tiff and defendant, and liaving viewed the prop- 
erty, and property alleged by the parties to be 
comparable to the subject property, and having ex- 
amined and studied in detail all of the exhibits 
introduced in evidence by plaintiff and defendant, 
and having considered in detail legal authorities and 
arguments of counsel...” [R. 11—Italics added]. 


This Court cannot, under the showing made by the 
Government, find that the report is erroneous on the 
contention that the “sales relied upon by the Commis- 
sion were not of comparable properties.” The Govern- 
ment’s burden in showing that the report is “clearly 
erroneous” is particularly heavy when the commission 
has viewed and inspected the properties. In United 
States v. Twin City Power Co. of Georgia (1958 5th 
Cir, ), 203 &, 2d 197, 203athe court stated: 

“T2] It must be remembered that the ‘clearly er- 
roneous’ burden, both under Rule 53(e) and Rule 
52(a), is not a single definite and certain burden, 
but varies in accordance with the differing oppor- 
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tunities and presumably different of the several tri- 
bunals. Among other considerations, for example, 
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that burden is especially strong when the comuius- 
sion has viewed and inspected the properties, or 
when credibility is questioned and the commission 
has had the opportunity to see and hear the wit- 
nesses, * * *” (Italics added.) 


In the instant case, as stated previously herein, all 
the appraisers used the mow objected to Conejo sales. 
It is true they differed as to their opinions of the de- 
gree of comparability from an economic point of view. 


But the resolution of these differences of approach 
and evaluation, i.e., ‘‘when credibility is questioned,” is 
the province of the commission, and the commission 
having had the opportunity to see and hear the wit- 
nesses, the burden of showing that their decision is 
“clearly erroneous,” is heavy. The Government has not 
even begun to carry this burden. 


The rule is well stated in Parks v. United States 
(1961 5th Cir.), 293 F. 2d 482, 486, as follows: 

“Most important for purposes of review, the 
commissioners themselves went over the extensive 
ranch and viewed it, thus having the benefit of evi- 
dence which cannot be reproduced in the written 
record. We have carefully read and studied the 
record, not for the purpose of usurping the func- 
tions of the commission or those of the district 
court in its primary review of the commissions’ 
findings and award, but for the purpose of deter- 
mining whether the judgment of the district court 
has been shown to be erroneous and we cannot so 
find. See United States v. Twin City Power Co. 
of Georgia, supra.” (Italics added.) 


We believe that the Government in seeking to over- 
throw the judgment below on the ground that the “Sales 
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relied upon by the commissions were not comparable 
properties’ (Govt. Br. p. 43—Argument IIIC) is 
asking this court to usurp the functions of the com- 
mission. Even more clearly, since such issue was not 
raised before the district court [See Govt.’s Objections 
R. 62-76], this contention asks this Court to usurp the 
functions of the district court “in its primary function 
to review the commissions findings and award.” What 
we have said regarding Specification of Error No. 
12 (this brief) applies with equal force to this con- 
tention and while we refer to what we said there we 
avill not repeat it. 


D. Answer to Government’s Argument IJID Regarding 
Award of Severance Damages in Battin Case. 

The argument set forth in Argument IIID, pages 
46-48 of the Government’s Brief deals entirely with the 
alleged error in the award of severance damages in the 
Battin case, and having no connection with the V-R 
Ranch case we will not presume to answer it. 
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ARGUMENT III. 

Answer to Government’s Argument IV That Review 
of Entire Record Shows That the Judgments 
Are Unsupportable and Unfair to the Public. 

In its Argument TV (Govt. Br. pp. 48-63) the Gov- 
ernment contends that if this Court undertakes review 
of the entire records this Court will conclude that the 
amounts awarded exceed the fair market value. We 
do not believe that this Court should undertake to us- 
urp the functions of the commission in this respect. 

Since this Court should review the district judge to see 

if he erred in carrying out his primary function to re- 

view the commissions’ findings and award, and to see 
if he erred in resolving the tssues presented by such 
objections (See United States v. Lewis supra), we do 
not believe this Court should go beyond the “objec- 
tions heretofore filed’ which are set forth in [R. 62- 
76|. Since none of the contentions made in its Argu- 
ment TV were within the ambit of these objections, and 
since none of these present contentions were made to 
the district court in its “primary review of the com- 
missions’ findings and award.” (Parks v. United 

States, supra), we do not believe they are properly be- 

fore this court on this appeal. This is particularly true 

with regard to the Government’s implied request in its 

Argument IV that this Court review the entire record 

to see if the awards exceed this Court’s opinion of fair 

market value. We have already pointed out that the 
award in the V-R Ranch case is well within the opin- 
ions expressed by the expert witnesses, and therefore are 
as stated in United States v. Waymire, supra, “ade- 
quately sustained by evidence in respect to amount and 
therefore are not subject to attack for excessiveness.” 
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Although we do not believe that the contentions made 
by the Government in its Argument IV are properly 
before this Court on this appeal, we will nonetheless 
briefly respond to these contentions, lest it be argued 
that by not responding we concede they have any 
merit. We do not believe they have. 


On page 48 of its brief the Government makes this 
statement: 

“Tndeed, all of this evidence was inadmissible be- 

cause of the failure to lay a proper foundation.” 


This is so sweeping a statement that is meaningless. 
What is meant by all of “this evidence?” We do not 
feel that the Government has the right to complain on 
this appeal to the admissibility of any evidence to which 
a timely objection was not made upon its offer into 
evidence, and the admissibility of which was submitted 
to the district court. In our answer to the Government’s 
Argument IIIC, regarding the contention that the sales 
relied upon by the Commissions were irrelevant and 
noncomparable, we have already set forth our posi- 
tion in full and respectfully refer this Court thereto. 
The Government cannot point to a single bit of evi- 
dence, oral or written, to which a timely objection was 
made, overruled by the commission, and such ruling sub- 
mitted to the district court. In the absence of such a 
showing the admissibility of any evidence is not prop- 
erly before this Court for review. 


A. Answer to Government’s Argument IVA (Govt. Br. 
pp. 48 to 57) That the Judgments Are Not Based on 
Evidence Indicating Fair Market Value. 

In its Brief, page 48, the Government makes the flat 
statement that the commissions’ findings represent the 
adoption by the commissions of the theories urged by 
the landowners, and with the exception of severance 
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damages, the awards are “fairly close” to the landowners 
claims. So far as the V-R Ranch is concerned we only 
wish this statement was true, but unfortunately, it is 
not. As we have pointed out previously the award of 
$1,163,400.00 [R. 51] is $1,158,600.00 less than our 
high opinion value of $2,322,000.00 and $853,000.00 
less than our low opinion. We hardly think this is 
“fairly close’ to the landowners’ claims. The award 
on the contrary is much closer (by $593,200.00) to 
the high opinion of the government witnesses which 
was $598,000.00. If the term “fairly close” is appli- 
cable, it applies to the Government claims and not to 
those of the landowners. The Government made what 
were, in effect, the same contentions, 7.e., that com- 
missions’ findings represent the adoption by the com- 
missions of the theories claimed by the landowners, 
when they argued on the previous appeal that the find- 
ing of the commission represented adoption i toto, ex- 
cept for the amounts awarded, of proposed findings 
submitted by the landowners. In our response to that 
contention we pointed out in detail in our answering 
brief that this just was not so. What we said there 
applies with equal cogency to the present contention 
that the commissions’ “findings represent” the adop- 
tion by the commissions of the theories urged by the 
landowners.”” What we stated on pages 32-34 of our 
Answering Brief in the previous appeal is included in 
Appendix. © Woulis brie. 


Of course some of the landowners’ “theories” were 
adopted—for example that the V-R Ranch had suffi- 
cient water resources to support a residential subdivi- 
sion development on 321 acres and the other highest 
and best uses found for the other classifications. [See 


indie 11, R. 30-32; Finding 12, R. 32-33, Finding 
13, R. 34-35], but these water findings are not under 
attack on this appeal. 


On the patently untrue statement that the awards are 
“fairly close’ to the landowners’ claims, we respectfully 
point out that on, for example, the opinions of value 
of the part taken [CR. 17—826.06 Acres] including 
all the improvements, were as follows: 


Landowners’ Witnesses : 

Rape. Nunmelley $1,919/000 [Deft. Ix, 2 “W.” Tr. 765]. 

Georges wvlantt $1,754,000 [Dett. Ex, 3 “D,” Tr. 1265]. 

Were canieor. $1,707,065 [Delt Ex, 3°°F,” Tr. 1684: 
see Appendix “B’]. 

Government Witnesses : 

Pome Eyans 9 563,900 [Fltt, bx: 8, Tr, 2369]. 

Laurence Sando $387,000" | Pith, Ex. Sl, Tr, 3759], 

Commissioners 


Award $1,104,900.00 [R. 52]. 


Thus it can be seen that the award rather than being 
“fairly close” to the landowners’ claims was $814,000.00 
less than the landowners’ high claim and only $517,- 
900.00 higher than high appraisal of the Government 
appraisers [see Plti, Ex. 51—Tr. 3759]. Since the 
award is closer to the high appraisal of the Government 
by almost $300,000.00 than to the landowners’ high 
appraisal, it is difficult to see how the Government can 
make the statement that the commission adopted the 
landowners’ theories and that the awards are “fairly 
close” to the landowners’ claims (Govt. Br. p. 48). 


In view of the cold arithmetic of the matter, when the 
Government says in its brief that the commission re- 
jected all the Government’s sales, that the findings rep- 
resent an adoption by the commission of the “theories” 
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urged by the landowners and that the awards are “fairly 
close’ to the landowners’ claims, we are inclined to 
wonder if the Government is talking about the same law 
suit we are. A brief comparison between Defendant’s 
Exhibit “2W”—Ralph B. Nunnelley’s Opinion Chart 
[Tr. 765] and Defendant's Exhibit “3D’—George S. 
Mann Opinion Chart [Tr. 1265] on the one hand and 
the 13 classifications of land [Finding 10—R. 24-30] 
and highest and best use [Finding 18—R. 43-45] found 
by the commission in its report, on the other hand, will 
show that it is wot true that the “commissions’ findings 
represent the adoption by the commission of the theories 
urged by the landowners.” It is clear, however, that on 
the issue of the water resources available to V-R Ranch 
property the commission found in Finding 11 of the 
report [R. 30-32] sufficient water for the highest and 
best uses found and that this finding is contrary to the 
assumption upon which the Government appraisers 
based their opinions of highest and best use and value. 
These water findings are not under attack on this ap- 
peal. They alone are sufficient in themselves to ac- 
count for the difference between the award and the 
value opinions expressed by the Government experts. 


We are not in a position to respond to the Govern- 
ment’s review of the Battin record set forth on pages 
49 to 53 of its brief, and the Banning and Duushce 
cases set forth on pages 53 to 55 of its brief because 
we do not have these records available. We would, 
however, like to call the Court’s attention to the fact 
that the “Mr. Carll” referred to as testifyinowrgmn 
landowners in those cases is not the Jerry B. Carll, Sr., 
who testified in the V-R Ranch Co. case. Mr. Jerry 
Carll, Sr., is the soli of the Cloice Carll whowtechnied 


in the Battin, Benning, and Dunshee cases, and the 
qualifications, background, and investigation of Mr. 
Werry B.Carll, Sr., is set forth in Defendant’s Exhibit 
PU | Presi] as are the qualifications of the other 
witnesses who testified for V-R Ranch Company. 


We do, however, wish to comment upon that portion 
of the Government’s Argument IV A, set forth on pages 
55 and 56 of its brief with regard to the testi- 
mony on Wr. jerry B, Carll, Sr., and Mr. Sando. 


As far as Mr. Jerry Carll, Sr., is concerned, the testi- 
mony cited on page 55 of the Government’s brief is only 
a small portion of his testimony and taken out of con- 
text. 


As far as the testimony of Mr. Sando, one of the 
Government’s appraisers, is concerned, his low appraisal 
was based primarily on two assumptions, neither of 
which were accepted by the commission. These two as- 
sumptions were: 


(1) that the V-R Ranch property did not have suf- 
ficient water resources available to it to support a sub- 
division development, and that it had only a “limited 
water supply” [Tr. 3530, lines 21-25]. 


The commission found there were sufficient water 
resources available to provide for development of the 
property to the uses and purposes set forth [Finding 11 
—R. 30-32], and that these uses included the highest 
and best use found for the 321.03 acres in Classification 
No. 1 “for the development and for use as a residential 


subdivision” [Finding 18a—R. 43]. 


(2) The second assumption made by Mr. Sando was 
that the area of the V-R Ranch property was not, i 
his opinion, economically ripe for subdivision [except 
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over a period of years in 20 acre increments—Tr. 
3530]. Mr. Sando came to this conclusion by looking 
to the past Justory, and not the future probabilities, of 
the area. What he did was to take the 11 year period 
prior to the taking (2.e., 1947 through 1957) where 20 
acres per year had been subdivided and projecting this 
rate of growth into the period following the taking in 
1957, came to the conclusion that it would take “many, 
many decades” for the area to develop. For example, 
he testified on page 3524, lines 1 to 4: 

“I found that in that entire area that 11 Dive 
1947 through ’57 that there had been approximately 
200 acres subdivided which is an average of 18 
acres per year, and that they averaged about 36 
lots per year.” Based on the foregoing reasoning, 
Mr. Sando concluded: 

“With a population of 15,000 people in the area, 
there will be many, many decades, and scores of 
years before a great deal of this land is absorbed 
into subdivision use.” [Tr. 3530, lines 12-15]. 


And further stated: 

“T think some of the reasons for lack of sub- 
division use, while the land is physically useable 
for subdivision purposes, the lack of population, 
the lack of industry in the area and the limited 
water supply I think are contributing factors.” 
(atr 3530mlies 2125 |. 


The commission, based on overwhelming evidence to 
the contrary, did not agree with his dismal view of 
future potential of the area [see Finding 5—R. 13- 
20]. They likewise did not agree with his concept of 
“limited water supply.” [see Finding 11—R. 30-32; 
Finding 12—R. 32-34; Finding 13—R. 34-35]. Mr. 
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Sando did not even consult with the government water 
expert, Max Bookman, in evaluating the water supply 
to V-R Ranch [Tr. 3795, lines 10-16], and his opinion 
that there was a limited water supply was based on only 
one of the 9 water resources [Finding 11—R. 30-32] 
namely, the 340 acre foot capacity of Deep Cat Lake 
filltes7 95, lines 17-25 |. 


Furthermore, the fallacy of projecting the growth 
rate of 1947 through 1957 into the future was apparent 
from his testiniony on cross-examination, to the effect 
that as of the dates of the sales in Conejo Valley (June 
1955 to June 1957) there were 15,000 to 20,000 acres 
in Conejo Valley, compared with about 11,000 acres in 
Coyote-Santa Ana Valley, and that 80% of the Conejo 
acreage was vacant prior to 1954. That the rate of 
absorption in Conejo Valley for period prior to 1955 
was very low, and at the rate of absorption that oc- 
curred in the 11 years preceding 1955, it would take 
scores and decades to absorb the land in Conejo Valley 
[see Tr. 3900, line 16, to 3904, line 10]. Yet it was 
apparent that most of the acreage in Conejo Valley was 
subdivided fully when the commission examined it in 
December, 1959. The sales occurred between June 1955 
to June 1957 |see 19 Series Sales dates—pp. 78 to 85— 
Appendix “C” to government brief]. 


Thus the commission with justification did not find 
the highest and best use of residential subdivision on 
portions of V-R Ranch property from the past history, 
as Mr. Sando did, but from ‘‘reasonable future probabil- 
ity in light of the history of the region in general in its 
transition from agricultural to residential character”, as 
this Court stated is proper (United States v. Lewis, 
308 F. 2d 461). 


pe 


This method used by Mr. Sando of trying to find 
highest and best use by projecting past history into 
the future is shown to be wrong by this Court on the 
prior appeal, where the Court stated: 

“The highest and best use 1s not found from the 
past history or present use of these lands but from 
reasonable future probability in light of the his- 
tory of the region in general in its transition from 
agricultural to residential character)” i) se 
(Umated States v. Lemis (1962), 308 F.2d 
461). 


In effect, what the Government is asking this Court 
to do is to usurp the function of the commission to 
weigh the testimony of the various witnesses. The 
witnesses differed in their opinions of the highest 
and best use of the lands and upon the reasonable fu- 
ture probabilities, and after hearing all the witnesses, 
examining all the sales and all the exhibits, the com- 
mission came to its own conclusion, which is amply sup- 
ported by the evidence. Mr. Sando, based on his two 
assumptions of not sufficient water and projecting past 
subdivision activity into the future, neither of which 
assumption was soundly based, expressed his opinion 
of just compensation at $598,000.00 [Pltf. Ex. 51— 
Tr. 3759-3765]. Mr. Jerry B. Carll, Sr., expressed his 
opinion of $2,016.475.00 [Deft. Ex. “3F’—Tr. 1681- 
1684—Appendix “C’|. Both witnesses testified at 
great length in support of these opinions, Mr. Sando’s 
testimony covers 512 pages of the transcript [direct ex- 
amination—Tr. 3491-3781; cross-examination—Tr. 
3782-3904] and Mr. Carll’s testimony covers 436 pages 
of transcript [direct examination—Tr. 1666-1907; 
cross-examination—Tr. 1908-2077; and re-direct exam- 
ination—Tr. 2078-2103]. 
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The commission, after hearing all the testimony, both 
oral and documentary, including two other valuation 
witnesses for the landowner (Mr. Ralph B. Nunnelley 
and George S. Mann), and one other witness for the 
Government (Bernard G. Evans), and having viewed 
the property and alleged comparable sales of both par- 
meoweciammot accept either Mr. Jerry Caril’s or Mr. 
Sando’s opinions entirely, but came to its own conclu- 
sion of just compensation of $1,163,400.00 [R. 51]. 
The Government now, based on fragmentary excerpts 
from the transcript of the testimony of Mr. Jerry Carll 
and Mr. Sando, is asking this Court to say that the 
commission's report is “clearly erroneous” because the 
commission did not agree one hundred percent with Mr. 
Sando. We respectfully submit that this Court should 
not attempt tO do so, but should review the district 
judge in light of his resolution only of the issues 
raised in the objections. 


In Cunningham v. United States (1959—4th Cir.), 
270 F. 2d 545, 549, the court said: 

/(2;°3\ This is not to say there were no con- 
flicts in the evidence. Some witnesses thought not 
more than 100 acres were really suitable for sub- 
division. The testimony of others supports the 
commission’s findings. If the dubious references 
are eliminated, the preponderance of testimony 
supports the findings of the commissioners. They 
heard and saw the witnesses. What may be un- 
certain to us from reading the transcript was 
plain to them. They also clearly examined the land 
themselves and compared Tract A with other de- 
veloped areas on the island. Under these circum- 
stcsices, Rule 53(e)(2) or the Bederaleixwes 01 


 - 


Civil Procedure, made applicable here by Rule 
ZL A(h)e28 UeS.GAmerequines acceptance @imuse 
findings of the commission.” (italics added). 


And it was stated in Rapid Transit Co. v. United 
States (1961—10th Cir.), 295 F. 2d 465 at 467: 
“Since the award was well within the range of 
credible testimony, this court will not reweigh the 
conclusions or retry the facts.” 


And in footnote 3, page 467, the court in the 
Rapid Transit case said: 

“The report of the commissioners indicated that 

a personal view of the lands had played an im- 

portant part in arriving at what constituted a prop- 

er award. The weight to be given to this factor 

as against opinion evidence is exclusively for the 
trier of the facts.” 


We believe that the foregoing rules apply very clear- 
ly to the instant situation. 


Returning to the Government’s brief, the statement 
made on page 56 that; “Only an economic idiot would 
pay the same price for land in the rural Casitas Valley 
as he would for land near Santa Barbara or Carpen- 
teria or in the then developing area near Moorpark and 
Thousand Oaks,” is an outrageous statement, The 
V-R Ranch lands were infintely more beautiful and de- 
sirable than any of the lands in the areas to which 
the Government refers, and as the commission states so 
aptly: 

“There are few areas in as close proximity to 
the metropolitan areas of Southern California hav- 
ing as desirable a climate, scenic attributes, and 
general cultural environment as the subject parcel 
had? | heez0)p 
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And again: 

“7. The Commissioners find that the buyers in 
these other areas [such as Conejo and Thousand 
Oaks—sce Finding 6—R. 20] were acquiring lands 
for similar and comparable uses in areas having a 
climate, scenic beauty, water supply and general en- 
vironment less favorable than that of the subject 
parcel.” [R. 20-21, portion in brackets added. ] 


Thus, the commission found that so far as climate, 
scenic beauty, water supply and general environment, 
the V-R Ranch property was better than Conejo, and 
since there were buyers actually acquiring said lands 
for the same or sinular uses as the subject property, 
and this remark about economic idiots has a hollow 
ring. 

If the Government seeks to infer that the commis- 
sion did not consider all factors of comparison, includ- 
ing economic ripeness for subdivision, they are likewise 
nitstaken, Whe demand in the area is fully covered in 
Finding 5 [R. 13-20|; Finding 6 [R. 20]; and Finding 
7 [R. 20-21] of the report. Among other findings, 
the commission found specifically : 

‘Properties in Ventura Couity and! in themarea 
of CR 17 were at the time of the take greatly in 
demand because, among other things, a large num- 
ber of people of retired status were seeking coun- 
try life on either residential subdivisions, or coun- 
try estates, or rural ranches, or estates with or 
without avocado, citrus and deciduous trees either 
in family orchard size or in [387] small or large 
commercial developments.” [R. 18—italics added]. 
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If the Government seeks to infer that the commis- 
sion assigned to the 321 acres of V-R Ranch land that 
had a highest and best use for development and use 
for residential subdivision, the same price per acre as 
these other sales they are equally wrong—unfortunately 
for Appellee. As we pointed out earlier, Mr. Jerry 
Carll, Sr., relied on four sales in placing an opinion of 
$3,100 per acre on the 321 acres in Classification No. 1. 
These sales were 22-1—$3,176.00 per acre; 23-5—$3,- 
225.00 per acre; SB-1—$3,358.00 per acre; SB-2— 
$2,893.00 per acre [see Deft. Ex. “3, Vigige ss 
Appendix “B”’]. These four sales average $3,188 
per acre, and this price multiplied by themgazi 
acres would amount to $1,023,348.00 for the 321 
acres alone, but the commission only awarded $1,- 
104,900.00 for the entire 826 acres taken (including 
the extensive ranch improvements valued by witnesses 
from both sides at from a minimum of $139,000.00 
to a maximum of $210,000.00). Subtracting the 321 
acres of potential residential subdivision land from the 
total 826 acres, this leaves 505 acres, including all of 
the lands described in Classification 2—154.26 acres 
with highest and best use for development to rural 
homesites [Finding 18(b)—R. 43]; 38.52 acres in 
Classification No. 3 with highest and best use for devel- 
opment for view-type country estate or estates [Finding 
18(c)—R. 43]; the 67.60 acres of creek bottom land 
[Finding 18(e)—R. 44]; the 12.06 acres in Classifica- 
tion 7 with highest and best use as a dude ranch or 
ranch home [Finding 18(g¢)—R. 44]; the 107.59 in 
Classification No. 8 with highest and best use for large 
acreage estates [Finding 18(i)—R. 45]; and many 
others. 
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So it is clear, beyond any question, that the com- 
mission did wot, as the Government scems to imply 
from their ‘“‘econoniic idiot” remark, assign to the 321 
acres of potential residential subdivision land of V-R 
Rauch the same price per acre as subdivision land was 
bringing “‘for land near Santa Barbara or Carpenteria 
or in the then developing area near Moorpark and 
Thousand Oaks’. It is also perfectly clear that the com- 
mission based its values upon the economic situation 
and the state of development (as well as the reasonable 
future probability of development) of the Santa Ana 
and Coyote Valleys at the date of the taking. 


B. Answer to Government’s Argument That There Are 
Duplications and Contradictions of Value in Substan- 
tial Amounts, 

In its Argument IVB on page 57, the Govern- 
ment says “There is every reason to believe that there 
are duplication (sic) and contradiction of values in sub- 
stantial amounts.” On the contrary, an examination 
of the V-R Ranch report shows there is no duplication 
and there is no “contradiction” (whatever that means) 
of value. 


1. Lauds classified as protective fringe areas: 
eGo. Br. J B71, 9p. 57) 

The Government says “The reports of the commis- 
sion do not exclude such duplication,” but the V-R 
Raich report clearly shows there was no such duplica- 
tion. Based upon the assumption that “the commis- 
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sions accepted the landowners’ theories here, just as 
they did on future subdivision values,” the Government 


argues that there must be a duplication of values. 


An examination of the V-R Raich report shows that 
the only lands falling into the highest and best use as 
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protective fringe area consist of 32.56 acres out of the 
larger parcel of 1,594 acres [of which CR. 17— 
826.06 acres, the part taken, was a part only] [R. 25]. 
These 32.23 acres are the following: 


12.23 acres—Classification No. 4—[(Finding 18(d), 
R 44]. This Classification No. 4 is described in Find- 
ina 10°Cd) PR. 27, as tollows:. 

“(d) Classification No. 4. An area of 12.23 
acres consisting of sloping to relatively steep lands 
between said Coyote Creek and the lands herein- 
after described as Classification No. 9.” 


10 acres—Classification No. 6—Finding 18(f), R. 
44, This Classification No. 6 is described in Finding 
10(f), R. 28, as follows: 

“(f) Classification No. 6. An area of 10 acres 
comprised of rough, steep lands, the only utility of 
which would be as protective fringe lands in the 
event of a development of a dam at the area re- 
ferred to herein as ‘Dunshee Narrows’ or ‘Dun- 
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shee Dam Site. 


10.33 acres—Classification No. 10 [Finding 18(j), R. 
45]. This Classification No. 10 is described in Find- 
ing 10(j) [R. 29], as follows: 

‘“(j) Classification No. 10. An area of 10.33 
acres constituting a peninsula lying between the 
Coyote Creek bottom land [396] and the 16.50 
acres referred to as ‘Proposed Lake No. 2.’ ” 


And in ascribing a highest and best use to these 10.33 
acres in Classification No. 10, the commission found 
alternative uses, saying in Finding 18(j) [R. 45]: 

“(j) The area of 10.33 acres, referred to herein- 
above as Classification No. 10, has a highest and 
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best use as protective fringe amd approachway to 
the™wvestérn portion of ‘Classification No. 1. Phe 
lands comprising this area would also have a use 
as an alternative approach to the area lying west 
of Coyote Creek and could be used not only for 
clubhouse purposes, but for access to these lands.” 
(Emphasis added.) 


Simee the 10:33 acres in Classification No. 10 has al- 
ternative uses and must be valued in consideration of 
all uses, it does not come in the category of “protective 
fringe areas.’ This leaves only 12.23 acres in Classifi- 
cation No. 4 and the 10 acres in Classification No. 10 
in the category of “protective fringe areas’—or 22.23 
acres out of nearly 1,600 acres in this category. Since 
the 10 acres in Classification No. 6 is described by the 
commission as “rough, steep lands, the only utility of 
which would be as protective fringe lands in the event 
Oa development of a damin * * *,” whe Dunshee 
Dam Site, it is clear the commission put Httle if any 
vomeconvie™ jerry B. Carll, Sr., was of the opinion it 
Weeewortimouly po0.00 per acre [See Ex. “3F,” Tr. 
1684, Appendix “C’ |, and the lowest values the Gov- 
ernment appraisers put on amy of the V-R Ranch land 
was $100.00 per acre [See Plitf. Ex 8—Tr. 23069, 
vans chart: @id Pitt, Ex. 51—Tr. 3759, Sando 
chart]. It is clear that so far as V-R Ranch property 
is concerned, this is much ado about nothing. Besides, 
the landowners’ witnesses made it quite clear they made 
no duplication of values on the protective fringe land. 


2. The improvements on the V-R Ranch property. 
(Govt. Br. IVB-2, p. 60) 
The Government argues that one of the landowners’ 
winiesses, Mir jerry B. Carll) Sr. reflected the value 


oe 


of the improvements in the 12.06 acre in Classification 
No. 7, “Headquarters Area,” in the value of the land 
and also added to the total land values the value of the 
improvements. As we shall show, this is mot true. 
Based on this false premise, the Government argues 
that there is every reason “‘to suppose the commission 
likewise followed his valuations” (Govt. Br. p. 62). 
We only wish they had followed Mr. Carll’s valuations 
and then the award would have been $2,016,475.00 in- 
stead of $1,163,400.00. How the Government can keep 
saying that the commission followed Mr. Carll’s valua- 
tions when the award is $853,075.00 lower than his 
opinion, we cannot understand. 


In the first place this contention was not made 
to the district judge. The ouly objection referring to 
Classification No. 7 was the Government’s Objection 
24 [R. 72] to the effect that the finding “thaemiias 
12.06 ac. area had a highest and best use as a dude 
ranch or as a ranch home is, wsofar as it relates to 
the use of the area for a “ranch home’ was not sup- 
ported by the evidence since no witness in the case testi- 
fied to such a use. This is the only objection relat- 
ing to this area that was presented to and argued 
before the district judge. We pointed out to the dis- 
trict judge, in answer to the issue based by this objec- 
tion, first, that the main house in this area is a ranch 
home, and is described fully in Defendant’s Exhibit 
ges ise 5) 

We also pointed out that all the witnesses testified 
to a variety of uses. See for example Jerry Bay@anil 
Sr., who said it could be used as the ‘‘development head- 
quarters” [Tr. 1707, lines 9-25] and referred to it as 
the “main house such as ranchers build” [Tr. 1734, 
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lines 8-23] and that the “developer may live in it” [Tr. 
2059, lines 16-22]. Furthermore Government witness 
Bernard Evans testified the highest and best use for the 


V-R Ranch property was for a stock ranch or a dude 
mimes) | |r 2159. line 11, to 2160, live 15], and Mr. 
Sando referred fo it as the “maim ranch house,” |Tr. 
3543, line 22 and 3548, lines 15-20]. 


Now, for the first time on this appeal the Goveru- 
ment argues a duplication occurred. 


In its statement on page 61 of its brief to the ef- 
reer that te small tract of 12.06 acres in Classification 
No. 7 (which the commission found had a highest and 
best use as a dude ranch or as a ranch home [R. 44]) 
that no one would pay $4,000 an acre for the land 
and $141,000 up to $210,000 for the improvements, 
shows that the Government misses the entire point of 
the breakdown. Mr. Carll (as did all the witnesses, 
including those of the Government) valued the entire 
area of 1594.52 acres before the taking and his opin- 
ion of $2,107,000.00 is the total value of the 1594.52 
eer esmacemmproved 1s set fertliin Is Chart No. 1) | Ex. 
“3F’—Appendix “B” |. In his breakdown of this fig- 
ure he felt that the land (1594.52 acres) contributed 
$1,965,674 [see p. 6 of Ex. “3F”—Appendix “B”’] and 
that the specific improvements listed on page 7 of Ex- 
hibit ‘“3F” contributed $141,400 to the total value of 
the entire 1594.52 acres and that the total “Fair Mar- 
ket Value of 1594.52 Acres Considered as A Whole, 
and as Improved in August 12, 1957; and Before the 
Taking,” was $2,107,073 [see p. 7—Chart No. 1, Ex. 
“3F°—Appendix “B”]. He then found the value of 
the remaining 768.46 acres after the take at $90,525.00 
as set rorth on Chart No. 2 of Exhibit “3F.” Whe aa 
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ference between the whole before and the remainder 
after is $2,016,475 representing his opinion of the total 
just compensation, This is precisely in accord with the 
law and precisely as all the other witnesses testified. 
Mr. Carltl’s Chart No. 3 is his breakdown of the value 
of the part taken Cr. 17 as of August 12, 1957. The 
difference between this figure of $1,707,065 and the 
total just compensation of $2,016,475 is severance dam- 
ages. The $4,000 per acre contribution of the 12.06 
acres in Classification No. 7 is Mr. Carll’s opinion of 
the contributive value of these level, landscaped and 
otherwise developed lands to the whole before the take. 
An analysis of the various charts of the witnesses is 
set forth, for the convenience of the court in Appendix 
"G “osthis brite 


But in the second place, it 1s perfectly clearstheme i. 
Carll did mot reflect the value of the structures de- 
scribed in the seventh page of his valuation chart [Ex. 
“SF”, Tr. 1684, Appendix “B” J. 

Mr. Jerry Carll testified as follows, page 1720, line 
itor Olina 

“Q. You have been referring to Hxbibieeien 
by reference in Exhibit) Y im this "cascuumes! 
right, sir. Now will you then turn to your Chart 
No. 1 of Exhibit “3F’ on page 7 of said@eh-ne 
What does that purport to be, sir? A. That is 
my opinion of the contribution of the improvements 
on the amount of value of the improvements con- 
tributed to by the whole. 

Q. You have a total of the items listed of $141,- 
400.00. A. Yes. 

Q. That is your opinion of the total value con- 
tributed to the whole by the improvements. In 
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other words, enhancement of value by reason of 
these specific improvements that you have listed. 
A. Yes sir, $141,400.00.” (Italics added.) 


On the issue of possible duplication of values on the 
ranch improvements, Mr. Carll, in discussing his sale 
23-5, stated that the land in the headquarters area 
(12.06 acres in Classification No. 7) was more highly 
developed than the land in Sale 23-5 [Tr. 1867, lines 
16-20] and the following occurred on page 1869, line 
iS, te page 1/0, line 25 of the transcript: 

“Commissioner Whelan: You mentioned the 
headquarters area that you compared the subdivis- 
able land of Sale 23-5 to the headquarters area 
which I believe you assigned a contributive value 
to your opinion of fair market value of $4,000.00 


an acre. 
The Witness: Yes, sir. 
Commissioner Whelan: In your testimony 


you stated that the improvements on the head- 
quarters area were of much more value than $4,- 
000.00 an acre. 

The Witness: Yes, sir. 

Commissioner Whelan: In your testimony you 
stated that the improvements on the headquarters 
area were of much more value and of finer na- 
ture than of any improvements in Sale 23-5, I 
believe that was in substance what you stated. 

The Witness: Yes. 

Commissioner Whelan: Did you ascribe any 
added value to the land within the headquarters 
area because of the presence of the improvements 
thereon? 
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The Witness: Well, when talking about the 
improvements this attached to the land, like land- 
scaping and 

Commissioner Whelan: Water piping? 

The Witness: Water piping and walks and 
little walls. 

Commissioner Whelan: Not the buildings. 

The Witness: Not the buildings. 

Mr. Anson: The buildings that total $141,400 
are not the improvements you are talking about 
now ? 

The Witness: No sir, I am talking about the 
part that is attached to the land. 

Mr. Anson: Over and above and in addition to 
the items listed on your Chart No. 1? 

The Witness: Yes, over and above on page 7. 

©. Page 7 of your chart, All meglio 
clarifies it.” 


In regard to this Classification No. 7, the com- 
mission described this area as follows: 

“(g) Classification No. 7. An arealiommlzG 
acres referred to in some of the testimony herein 
as either “Headquarters Area’ [395] or ‘Dude 
Ranch Area,’ comprised of /evel, highly developed 
lands upon which are located the following-de- 
scribed ranch improvements: [Main ranch house], 
domestic water lines supplied from nearby springs 
and other imrovements, [a duplex,| [foreman’s 
house and office,] [guest house,| [bunk house, | 
[ranch kitchen,] [dining room] and [apartment, ] 
[horse barn and corrals,| [dairy units] and 
{milkers’ house,] [work shop,] [butcher house, | 
[hay barn,] [hay shed,] [scale house] and [cat- 


tle pens,] [tool shed.] [filling station] and other 
minor improvements, including roads, fences, un- 
derground piping. cattle guards, and so forth. That 
said improvements at the date of said take con- 
stitute a unit for agricultural products, and a 
dairy, cattle and dude ranch. That in additional 
to the foregoing improvements, the said parcel CR 
17—826.06 acres—included an irrigation systenm— 
permanent and mobile—water distribution system, 
concrete pipe basins and concrete watering troughs. 
fire hydrants, sprinkler outlets, etc.” [R. 28-29. 
brackets and italics added. ] 


Those portions of the improvements above listed 
which we have placed in brackets are the only struc- 
tures which are listed on Mr. Carll’s breakdown of the 
improvements which contributed $141,400.00 to value 
of the whole. On the seventh page of his opinion 
ciate Wet, Hx, “SE”, Tr. 1684, Appendix “B”| 
Mr. Carll listed fifteen structures which in the break- 
down of his opinion of value was the ‘total value con- 
tributed to the whole by improvements, $141,400”. In 
addition to the contribution of $141,400.00 to the value 
of the whole 1594.52 covered by this portion of his 
total valuation chart, Mr. Carll pointed out that the 
12.23 acres in Classification No. 7 was otherwise level 
and highly developed land and using that portion of his 
testimony cited on page 61 of the Government’s brief 
stated: 

“By that I mean landscaping. fencing, water 
reservoirs, piping, swimming pool excavations 
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It will be noted that not one single structure listed 
separately on page 7 of his Exhibit “3F” [Tr. 1684, 
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Appendix “B”] as contributing $141,400.00 to the 
value of the whole 1594.52 acres is included in the 
landscaping, fencing, water reservoirs, piping, swim: 
ining pool, excavations, which he said was what he 
meant by “highly developed land”. It will be noted 
that in addition to the structures included in Mr. 
Carll’s $141,400.00 improvement schedule, and placed 
in brackets by this brief writer in the above commis- 
sion description of Classification No. 7, the commis- 
sion found in addition to these listed structures: 
“* * * and other minor improvements, including 
roads, fences, underground piping, cattle guards, 
and so forth.” 


It is perfectly clear that when Mr. Carll referred 
to the 12.53 acres in Classification No. 7 as “highly 
developed land’, he was referring to these improve- 
ments other and in addition to the fifteen structures 
listed on page 7 of Exhibit “3F”, which fifteen struc- 
tures in his opinion breakdown contributed $141,400.00 
to the value of the whole. Mr. Carll testified that 
he did not duplicate any of the value of the improve- 
ments listed on his Chart No. 1—[Deft. Ex. “3F’— 
Appendix “B”’ to this brief |. 


He said so clearly and unequivocally. In addition, 
an analysis of his $4,000.00 per acre opinion of the 
value of the 12.06 acres in Classification No. 7 shows 
clearly that he did wot and could not have reflected 
value of the fifteen structures listed on page 7 of his 
Exhibit ‘“3F” in the value of the land. Mr. Carll valued 
the land in Classification No. 1 at $3,100.00 per acre 
based on Sale 22-1 at $3,176.00 per acre, Salome ame 
$3,225.00 per acre, sale SB-1 at $3,358.00 per Gere, 
sales SB-2 at $2,893.00 per acre, which is an average 


for the four sales of a sale price of $3,188.00 per acre 
for unimproved land [sec Ex. “3F”, Tr. 1684; App. 
Ste jee Phe area of 12.06 acres in Classification No. 7, 
Mr. Carll valued at $4,000.00 per acre, using sale 23-5 
At 0,222.00 per acre, sale 23-7 at $3,996.00 per acre. 
and sale SB-1 at $3,558.00 per acre. It can be seen 
that these three sales average about $3,560.00 per acre. 
The lands in the 12.06 “Headquarters” area in Classi- 
fication No. 7, at a value (in Mr. Carll’s opinion) of 
$4,000.00 per acre, is a mere $440.00 per acre more than 
the value indicated by these sales. Mr. Carll carefully 
explained that 1m addition to the fifteen structures which 
in his opinion contributed $141,400.00 to the value of 
the whole: 

“This is highly developed land. By that I mean 
landscaping, fencing, water reservoirs, piping, 
swimming pool excavations * * *.” [Tr. 1707— 
Italics added]. 


Thus, Mr. Caril felt that the 12.06 acres in Classifica- 
tion No, 7 had a value of only $440.00 per acre more 
than the $3,560.00 average sales price of the three most 
helpful sales (23-5, 23-7, and SB-1), and these lands 
in Classification No. 7 had roads, cattle guards, land- 
scaping, underground piping, fencing, water reservoirs, 
and swimming pool excavations, im addition to the fif- 
teen structures which contributed $141,400.00 to the 
value of the whole 1594 acres. 


Wihereroue, it is clear that Mr. Carll didgeordiuplieate 
any values. The other landowner appraiser, Mr. 
Mann, likewise placed a value of $4,000.00 per acre on 
this land, and there is no contention that he duplicated 
piiyvaluess see Det, Hx, “37, Tr. 1265]. 
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Besides, the Government appraisers handled the im- 
provements in exactly the same manner as Mr. Carll 
[see Sawd@o Pltf. Ex. SlyeTr, 3759; and Eva SFine 
Ex. 8, Tr. 2369]. In his breakdown of the fair market 
value of the part taken, Mr. Sando included an item of 
“Tmprovements as itenuzed and described, $139,000.00, 
and Mr. Evans, after placing a value on various cate- 
gories of the land, included in his breakdown an item 
reading: “Add: Improvements $142,000”. The struc- 
tures which Mr. Evans and Mr. Sando included in their 
lists were virtually identical with those of Mr. Carll 
[see lists in batek ofDel{(MEx.“S 7 tr: S97 


3. Deep Cat Lake. (Govi. Br ieee 
PP. 02 10 7035) 
The Government contends, on page 62 of its brief, 
that there was a duplication of values as regards the 
17.27 acre lake on the V-R Ranch property. 


The witnesses were asked (exactly as the Government 
witnesses were asked) to give a breakdown of their 
value opinions of the contributive part each category 
of land and improvements to the whole. This breakdown 
is given in the various charts—Deft. Ex. “2W”, Tr. 765; 
Deft. Ex. “3D”, Tr. 1265; Deft. Ex. 3 2s ete ee 
Appendix “B”: Pltf. Ex. 8, Tr. 2569° andi 
51, Tr. 3759. Thus each witness on both sides who ex- 
pressed an opinion of value was treated exactly the 
same. 


Mr. Nunnelley in his classification chart listed as a 
separate item, [tem No. 16, Deep Cat Lake 17a. 
to which he assigned a value contribution to the whole 
of $1,250.00 an acre for a total value contribution of the 
land underlying the lake of $21,587.50. When he 
reached this point of his testimony on direct examina- 
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tion the following colloquy occurred between the Com- 
missioners and the witness, which we believe establishes 
that the commission did not include any duplication for 
Deep Cat Lake in its award. On page 773, line 15 of 
the Transcript the following colloquy occurred: 

“Commissioner Whelan: Mr. Nunnelley, would 
the value of the land underlying Deep Cat Lake be 
represented by the enhancement in value to the sur- 
rounding lands of which it was a part rather than 
having a separate amount set up for it? 

The Witness: I believe you are referring to— 
what is it—$1,250.00? 

Commissioner Whelan: Item 16. 

The Witness: Item 16, I might explain my rea- 
son on that sir, is this, that the lake itself, the 
primary purpose of the lake is for water for the 
property, an additional use for the lake is its recrea- 
tional area. With the filtration you have boating 
ancriiciine and such as that on it. ‘There is an 
additional value in my mind as a commodity be- 
cause it is a lake over and above the water supply. 

Chairman Mayock: Mr. Nunnelley. Since you 
have chosen to value the property as enhanced by 
the improvements on an acreage basis or would you 
feel that the acreage basis should apply to the area 
of the dam site itself? 

Mr. Anson: In other words, as I understand 
it— 

Chairman Mayock: And in acres thereto. 

Mr. Anson: Yes, you place a value on the land 
underlying the dam itself, the lake itself. 

The Witness: Yes, there was a value placed 
upon the land underlying the lake. 


Chairman Mayock: That is the point. The 
theory of your valuation here is a per acre valua- 
tion, isn’t it? 

The Witness se lat issconrecr 

Chairman Mayock: And therefore it would be 
improper—the large acreage which was used up 
for the dam site would be deleted from the total of 
acres considered, is that right ? 

The Witness: Yes, sir, that is correct. 

Chairman Mayock: And then you utilized Deep 
Cat Lake acreage which was then for the purpose 
of utilizing on the acreage and putting a value on 
it as an acreage basis. 

The Witness: That is correct. 

Mr. Anson: Mr. Nunnelley, if you were to eli- 
minate from your breakdown—and this is just a 
breakdown of your final opinion of value—Item 
No. 16, $21,587.00 and simply spread that into the 
subdivision lands surrounding it, you would then 
have to add, would you not, to the $3,000.00 acre 
that you assigned to the subdivision portion? 

Mr. Read: That isn’t the question. 

Mr. Anson: Weare trying to clarify it. 

Chairman Mayock: I think I am clear on the 
theory of his detail of contribution values to the 
whole. His idea is, as I see it, that he made acre- 
age a yardstick and accounted for all of the acre- 
age that was in the parcel on that yardstick basis. 

The Witness: That was correct@sir,yecucin 

Mr. Anson: Yes, and it is simply a breakdown. 

Chairman Mayock: I understand—” 


Mr. Nunnelley was examined fully on whether or not 
he had duplicated his values so far as the 17.27 acres 


underlying the Deep Cat Lake was concerned. He testi- 
fied categorically that he had not made such duplica- 
tion, in the following testimony, starting on page 800, 
iment, or the Transcript: 

Soo) (hen wtenm No. 16, Deep Cat Lake. at 
$1250 an acre—I think you have already covered 
idimedivent yor. “A, What is correct. 

Q. If you simply put zero there in view of the 
fret that it las a lake, it is¥in existine lake, thc 
$21,587.50 which you have assigned in your break- 
down to that, what would you do with that? A. It 
would be distributed to the property as a whole, to 
the other acreage. It was a matter of putting it one 
place or another—.” [See also the full explanation, 
Tr. 801, line 1, to 804, line 9]. 


Thus there was no “double valuation of Deep Cat 
Lake” as far as Mr. Nunnelley was concerned. But in 
any event, the commission did not follow Mr. Nunnel- 
ley’s classifications of land (and obviously not his value 
opinions, since the award for the part taken [$1,104,- 
900—R. 52] was $755,600.00 less than Mr. Nennelley’s 
opinion), and so even if there was a duplication (which 
the record shows there was not) in Mr. Nunnelley’s 
opinion, it is clear that the commission did not include 
any duplication in its award. 


With regard to Mr. Carll’s testimony, he testified 
that Classification No. 1 consisting of 338.30 (which in- 
cluded the 17.27 acres underlying the lake) had a con- 
tributive value to the whole part taken of $1,048,730.00 
[seeutixe 3H — Appendix 8” to this birief|. 9 Mins 
gave a breakdown per acre for the entire 338.30 acres 
of $3,100 per acre. In his testimony on page 1977 
of the transcript, Mr. Carll carefully explained that he 
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did not duplicate values, but that in his breakdown 
charts he sought to account, as a matter of good book- 
keeping for all of the acreage in the take (826.06 acres), 
and the larger parcel (1594.52 acres), of which the 
part taken was a part only. He testified as follows 
starting on page 1978, line 18 of the transcript: 

“Chairman Mayock: Mr. Carll, what you did 
then was to take the total of acreage that is in 
I [Classification No. i] let us say, and’ Dcens@an 
Lake is in it, isn’t it? 

The Witness: Yes sir. 

Chairman Mayock: And gave a value of the 
whole on an acreage basis. 

The Witness: Yes sir. 

Chairman Mayock: It could well have been ex- 
pressed by taking the acreage amount of Deep Cat 
Lake, subtracting it from the whole and then adding 
it again as a value of water to the whole acreage, 
couldn’t it. 

The Witness: Yes, that is one approach. 

Chairman Mayock: And you would have come 
up with the same figure, isn’t that right? 

The Witness: Same total contribution. 

Chairman Mayock: So instead of considering 
Deep Cat Lake as value from an acreage stand- 
point as a standard, you used acres for the whole 
piece, is that right? 

The Witness What is entirely scornece 

Chairman Mayock: I see.” 


And again on cross-examination by the Government 
attorney, Mr. Read, the following occurred, starting on 
Transcript page 977, line 15; 

“Q. Mr. Carll, I would like you to explain why 
you have ascribed a subdivision contributive value 
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of $3,100.00 per acre to the Deep Cat Lake which 
of course would never be subdivided. A. Well, it 
is really very simple. If I may refer to Exhibit 
“3G”, I didn’t consider that the water appropriated, 
water of Deep Cat Lake could be separated and 
would be separated from the subdivision lands. 
Now, as I previously stated in direct examination, 
I considered that all of this subdivision land had 
the same amount of desirability and that the dif- 
ference in price was merely the difference in cost 
to develop and I didn’t think that this land in Deep 
Cat Lake could be separated from that and that 
when they were sold they would be attached to that 
land. 
Oe haivor course is imie SF * 


And finally on cross-examination with regard to this 
issue, the following occurred, starting on page 1882, 
line 17 of the transcript: 

“O> NiseCarll, 1] want to be sure I understand 
your answers to Mr. Mayock’s question concerning 
the contributive value of Deep Cat Lake to the 
whole and why you have assigned a subdivision 
value of $3,100.00 to the lake bed. Is it a fair 
statement to say that in your opinion the 338.30 
acres in your Classification No. 1 could be reduced 
by the amount of acreage of Deep Cat Lake (17.27 
acres) which would leave 321.03 acres and a per 
acre contributive value reflecting the addition of 
the contributive value of Deep Cat Lake itself 
which would be—I won’t bother to figure it out. 

Mr. Anson: $53,557.00. 

O. * * * ‘which could be divided among 
these 321.07 acres so as to increase their contribu- 
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tive value to the whole from $3,500.00 to what- 
ever the result would be after you made this? 

Commissioner Whelan: From $3,100.00 to $3,- 
200.00 and some, it would be not quite $3,300.00 
per acre. 

Mr. Read: Is that it? 

Commissioner Whelan: $3,100.00 an acre. An 
assigned value on 338 acres if you spread $3,000.00 
among some 320 acres, it would be $175.00 roughly 
an acre more. 

By Mr. Read: 

©. That is a fair statement? A. That is the 
basic process, of course, you couldn’t reduce the 
value of the land in that lake to nothing. If you 
are going to do that, then it has to be—every acre 
has to be accounted for, it would have to be in a 
different classification then.” 


Thus it was very clear to the commission knew ex- 
actly what Mr. Carll had done, and they were not con- 
fused on this point in the slightest. Thus a compari- 
son of the actual testimony with the findings shows 
the validity of that part of the statement in Cammning- 
ham v. United States, supra, that: 

“They [the commission] heard and saw the wit- 
nesses. What may be uncertain to us from read- 


ing the transcript was plain to them * 4 =" 


Thus Mr. Carll’s testimony regarding Deep Cat Lake 
was not a duplication. But even if it had been, it is 
clear the commission did not include any duplication. 
The Government recognizes that the commission did not 
include the lake in the amount of acreage “listed for 
subdivision value” (Govt. Br. p. 63), but argues never- 
theless that because it is not clear just where the com- 
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mission considered the lake it “does not expressly cx- 
clude the duplication.” We think the report clearly does 
expressly exclude any duplication. The thirteen cate- 
gories of land to which the commission assigned high- 
est and best uses total 1577.25 acres [a total of the 
g@erense covered i Classification No. 1 to Nos t3, in- 
clusive, R. 24 to 30], although the commission specifi- 
cally found that the larger parcel was 1594 acres, 
more or less [R. 25}. Thus it is clear that adding the 
17.27 acres underlying the lake to the 1577.25 acres in 
Classifications No. 1 to No. 13, inclusive, gives a full 
accounting of the 1594.52 acres in the larger parcel.* 
Also, although the commission adopted Mr. Carl’s Clas- 
sification No. 1 as potential residential subdivision land, 
they carefully subtracted the 17.27 acres underlying 
lite Wketram Mir. Caril’s total of 336.30 acres im Clas- 
Sittedtion No. i [See Deit. Ex. “3B”, Ir. 1684; Ap- 
pendix “B”| and found that Classification No. I con- 
sisted of 321.03 acres [Finding 10(a), R. 25-26] with 
aninehest and best use (ot 321.03 acres) “for develap- 
ment and for use as a residential subdivision [Finding 
18(a) R. 43]. This 321.03 acres is the exact total 
of the 214.81 acres east Coyote Creek and 106.21 acres 
Meco Uovorcsarcex |oece Deft, Ex, “SE Tr. less: 
Appendix “B”], and the 17.27 acres is carefully noi 
included in the acreage found to have a highest and best 
use for development and for use as a residential sub- 
division. Despite the exclusion from the 321.03 acres 
of the 17.27 acres underlying the lake the commis- 
Sidieawier statine that the $21.03 acres mits Clac- 


*This can also be seen from Appendix A to the government 
brief, where after showing the total of 15,577.25 acres with high- 
est and best uses they point out in footnote (**), “In addition 
fo tts total, 17.27 acres was Deep Cat Lake |[ RK. 25|." 
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sification No. 1 consists mostly of gentle sloping, roll- 
ing land, including 214.82 acres lying to the east of 
said Coyote Creek and 106.21 acres of land lying to the 
west of said Coyote Creek, specifically states: 

“That lying between the two areas heretofore 
discussed was an existing lake or reservoir re- 
ferred towas ‘Deep Cat Lake’ with * * 93am 
area of 17.27 acres, and capable of storing as of 
the date of take approximately 338 acre feet of wa- 
ter 9 *”  R. 25-20 Cl talics addedia 


In addition to specifically excluding the lake from 
the potential subdivision land in Classification No. |, 
the commission specifically found that the lake was a 
part of the water resources available to the property, 
listing said lake as water resource (f) in Finding 11, 
as follows: 

“(f) That in addition to the foregoing water re- 
sources, the existing Deep Cat Lake is capable of 
storing, as of the date of the take, approximately 
338 acre feet of water under the existing permit 
for the appropriation of 418 acre feet.” [R. 31.] 


Thus, in answer to the Government’s statement on 
page 63 of its briefi—‘‘However, the report is not clear 
just where the commission considered the lake, if at 
all’—we can only suggest that the Government read 
the report. It is clear that the commission considered 
the lake exactly as they said they did “* * )" alin 
addition to the foregoing water resources * * *” 
[Finding 11 (£), R. 31-32]. We do not see how the 
commission could have more clearly, unequivocally and 
expressly excluded any duplication of the value of Deep 
Cat Lake. 
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ARGUMENT IV. 
Answer to Government’s Argument V That “Upon 
Remand” a Jury Trial Should Be Directed. 

The contentions under Argument V, pages 63 to 67 
of the government brief, constitute simply another at- 
tempt to set aside the order of the District Judge made 
minder Rule 71A(h) of the Federal Rules of Civil Pro- 
cedure. As we stated on page 26 of this bricf in com- 
menting on the Government’s Specification of Error 
No. 11—to the effect that the District Court erred in 
submitting these cases to commissions under Rule 71A 
(h)—this contention has already been decided adversely 
to the Government’s claims in Uiited States v. Hall 
(1960, 9th Cir.)}, 274 F. 2d 856, in which case the Su- 


preme Court denied certiorari. 


We feel, for the reasons set forth herein, that no 
remand should be made in this case, but if such is made, 
and there are any inadequacies in a particular report, 
they must be specified by objection to the report, and if 
any case be remanded for correction of error in this 
area, it must be with instructions that by report or find- 
ing resolution of some “specific dispute be made or 


some specific inadequacy be remedied.” (United States 
v. Lewis, 308 F. 2d 453.) 


To remand these cases for a jury trial would re- 
sult in a gross miscarriage of justice to these landown- 
ers and to deny them “just compensation” for their 
property which was taken from them back on August 
V2, 1957, sir yeors ago. 
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Conclusion. 
It is respectfully submitted that the judgment in this 
case should be affirmed. 


Respectfully submitted, 
ANSON, GLEAVES & LARSON, 
By Joun B. ANson, 


Attorneys for Appellee, 
V-R Ranch Company. 


Certificate. 

I certify that, in connection with the preparation of 
this brief, I] have examined Rules 18 and 19 of the 
United States Court of Appeals for the Ninth Circuit, 
and that, in my opinion, the foregoing brief is in full 
compliance with those rules. 


Joun B. ANson, 
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mauieust 12, 195/ Before Take 


bs jemy B. Carll, Sr, 


LAND: All as a part of the larger parcel before 
the taking. 


Classification 

214.82 Ac. 

Mo, 21 Ac, 
17.27 Ac. 


338.30 Acres 
Items 2215, 


16 and part 
orltems 4.15 


Noy le 


Fast of Coyote Creek 
West of Coyote Creck 
Weep Cat Lake 


of gentle sloping, rolling land, 
having a highest and best use of 
subdivision with riparian and/or 
appropriated water rights in 
Coyote Creek capable of constant 
year around supply sufficient to 
meet all the requirements of a res- 
idential subdivision of 321.03 
acres; and included as a part of 
this classification the 17.27 acres 
of Deep Cat Lake. 


By reason of the ideal location 
in relation to the urban facilities 
of Ojai, Ventura, and Santa Bar- 
bara; the topography, climate, 
view, and clean environment; the 
seclusion from the general public, 
and highway traffic, these lands 
were available for subdivision, and 
could have been subdivided prior 
to the taking. 


All public utilities needed were 
available. 


338.30 Acres @ $3,100 per acre 


Opinion of Value of Whole 
Parcel (1594.52 Ac.) 


22-1 $3176 
Zo-o) (PG522 
SB-1 3358 
SB-2 2893 


$1,048,730.00 


i es 


CHART NO. 1—Continued 


Classification No. 2: 


154.26 Acres 


Part oi 
Itenr s513 


Having a highest and best use for 
subdivision, but at a higher cost 
for development than the lands in 
Classification No. 1. These lands 
are sloping, undulating, and cut 
through with some small inter- 
mitant stream beds which would 
necessitate larger sites, and more 
costly roads. The sites would 
probably be of estate size. The 
development of a golf course on 
part of this classification of land 
would be very logical, in order to 
take advantage of the natural 
topography and beauty inherent 
and already available. The privacy 
available, by reason of location 
would make the lands of this 
classification admirably suited to 
a country club type of develop- 
ment. These lands have all of the 
attributes necessary for this type 
of development. 

154.26 Acres @ $1,850 per acre 


Classification No. 3: 


38.52 Acres 


Trentes 


Lands having a highest and best 
use for view type exclusive coun- 
try estate. These lands are situate 
atop the highest elevations east 
of Coyote Creek at the south- 
east corner of the property. They 
have a panoramic view, outstand- 
ing seclusion, and sufficient water 
for development to this use. 


38.52 Acres @ $2,000 per acre 


19-7, $1625 
19-8 2327 
19-10 1862 
22-2 2684 
SB-2 2893 


$ 285,381.00 


23-7 $3996 
SB-3 2057 
SB-4 3149 


$ 77,040.00 


ae 
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Classification No. 4: 


12.23 Acres 


Part of Items 
fil of 2, plus 
9.08 ac. 

Of Item 11— 


Having a highest and best use of 
protective fringe lands to the ex- 
clusive country estate lands of 
classification No. 3. These are 
sloping to steep lands between 
Coyote Creek and the country 
estate lands. 


12.23 Acres @ $250 per acre 


Classification No. 5: 


67.60 Acres 


Items 


10— 5.69 ac. 
9—17.22 ac. 
8—16.50 ac. 

11—11.19 ae. 
3— 9.70 ac. 
4— 7.30 ac. 


67.60 ac. 


Creek bottom land having a high- 
est and best use of exclusive 
recreation and park lands. These 
lands would develop as a part of 
the subdivision and country club 
developments as an added amen- 
ity. The land has many beautiful 
cabin sites, and could be sold 
for such use, but it would be bet- 
ter used as first mentioned. These 
lands extend from Cola Daim 
down Coyote Creek to the south 
property line, and also westward 
up a wooded creek bottom west 
of the headquarters. It is very 
scenic and beautiful and could also 
provide sites for picnic grounds. 


67.60 Acres @ $1,000 per acre 


Classification No. 6: 


10.00 Acres 


Part of 
tem) 2-5 


Having no foreseeable utility, be- 
ing rough and steep, but would be 
protective land in the event of 
development of a dam at Dun- 
shee Damsite. 


10.00 Acres @ $50.00 per acre 


19-9 $250 
19-10 236 
i aa Kt 
SB-2 258 
$ 3,057.00 
23-2 $866 
$ 67,600.00 
19-9 $62 
19-10 59 
22-2 66 
$ 500.00 
251) 75 


es: 


CHART NO. 1—Continued 


Classification No. 7: 


12.06 Acres 


Patan 
item 34 


Headquarters area, having a high- 
est and best use for development 
headquarters. These lands are 
already developed to a high de- 
gree and by reason of the size and 
type of the main house, the guest 
house, and other facilities that 
could be used in developing all 
the lands to their highest and best 
uses, these lands would be very 
valuable. 


12.06 Acres @ $4,000 per acre 


Classification No. 8: 


107.59 Acres 


Having a highest and best use 
for large rural rustic estates. 
These are mostly steep rough 
lands with slight utility possibili- 
ties, but the creek bottom land has 
some recreational utility and there 
are several view type building 
sites on the ridges and benches 
of Item £14 south of Coyote 
Creek yand) 1ontin on itemise es. 


107.59 Acres @ $250 per acre 


Classification No. 9: 


277.65 Acres 


Items #5, 
7&8 


Having a highest and best use for 
large acreage estates. These are 
sloping hillside lands, brush cov- 
ered, with several good springs. 
There are trees in the canyons 
and on the lower slopes. These 
lands have many excellent build- 
ing sites, and numerous small 
bench lands. Orchards could be 
planted on a large portion of 
these lands. They afford very ex- 
cellent views and are very desir- 
able lands. 


277.65 Acres @ $900 per acre 


23-5 $3325 
23-7 3996 
SB-1 3358 
$ 48,240.00 
20-1 $284 
23-2) Zio 
$ 26,897.00 
19-9 $1032 
19-10 1862 
23-6 1562 
24-1 1067 
25-1 1000 


$ 249,885.00 


= 


CHART NO. 1—Continued 


Classification No. 10: 


19-10 $186210.33 Acres Having a highest and best use for 


19-11 1664 


Item 76 


tS « 


protective fringe and approach way 


to the western portion of classifi- 
cation No. 1—This is an alternate 
approach to the area west of Coy- 
ote Creek and would in all proba- 
bility be used for the main ac- 
cess. 


10.33 Acres @ $1,700 per acre 


Classification No. ll: 


136.53 Acres 


Partaot 
Itent 3221 


Having a highest and best use of 
large acreage estates. These lands, 
while having the same name as 
classification No. 9, are not con- 
sidered as being as desirable or as 
having as many amenities. There 
are no known springs, and the 
water for development would 
have to be pumped from Deep 
Cat Wake. These lands are par- 
ticularly suited, however, to the 
rural acreage estate type of de- 
velopment, particularly the north- 
west portion thereof. The land ts 
sloping hillside, hilltop, and an 
intermitant creek borders it on the 
south. The land is penalized for 
the cost of roads and utilities. 


136.53 Acres @ $500 per acre 


$ 17,561.00 


19-6 $1066 
10-10 1862 
22-2 502 


$ 68,265.00 


aes. 


CHART NO. 1—Continued 


Classification No. 12: 


118.29 Acres Having a highest and best use of 
large estates. These estates would 
be 10 to 40 acres and of the 
hideaway type. These lands are 
not of as high a caliber as those 
of classifications 9 and 11 and are 
more nearly like those in classifi- 
cation No. 8. These lands do have 
some building sites that are very 
good and by careful planning of 
roads for driveway purpose, these 
could be very appealing by reason 
of their amenities. The cost to 
pump water and bring in utilities 
as well as road cost puts a pen- 
alty against these lands. 

118.29 Acres @ $350 per acre 


Classification No. 13: 

311.16 Acres Having a highest and best use of 
grazing land, being steep, rough, 
remote, and without practical ac- 


Item cess. 

Ail—= Si Meare. 

23-—280.00 ac. 
SEG ac 


311.16 Acres @ $100 per acre 


1594.52 Acres 


Total of Larger Parcel Contrib- 
uted by Land 


Acre 

Sale Adj. 
No. Price 
Diese $502 
SB-2 258 
$ 41,401.50 
Sale Adj. 
fe) Price 
23-5 $144 
$ 31,116.00 
$1,965,673.00 


3600 sq.ft. 
2000 sq.ft. 
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CHART NO. 1—Continued 


Improvements 

Main House $ 65,000 
Guest House 20,000 
2 Unit Bungalow 7,500 
Bunk House 8,500 
Ranch Kitchen, Mess Hall 

& Apt. 5,000 
Milking Barn 8,000 
Milkers House 2,500 
Work Shop & Butchers Shop — 5,500 
Horse Barn & Corral 10,000 
Hay Shed 2,000 
Hay Barn—next to Milk Barn 6,000 
Bull & Calt Pens 300 
Tool Shed 750 
Gas Station 250 
Grease Pit 100 


Total Value Contributed to the 
Whole by Improvements $141,400 
The Fair Market Value of 1594.52 Acres 


Considered as a Whole and as Improved 
on August 12, 1957, and Before the Taking 


Say 


$2,107,073 
$2,107,000 


Action No. 974-57 PH 
V-R Ranch 


Sigs 


CHART NOwz 


Opinion of Value of Remainder 
| 


(768.46 ac) After Take 


Date of Value: 
August 12, 1957 


By Jerry BaCarie on. 


a ae a a a ae ae a 


14.01 Acres 


60.89 Acres 
(44.36) 
(16.53) 


17.96 Acres 


109.62 Acres 


254.82 Acres 


311.16 Acres 
( 31.16) 
(280.00) 


768.46 Acres 


Originally having a highest and 
best use of subdivision classifi- 
cation No. 1, and in the after 
condition, having lost its water 
rights, and being subjected to lim- 
ited access and the public using 
the project, has a highest and 
best use of dry farming. 


14.01 Acres @ $350 per acre 


Originally classification No. 2, but 
in the after condition having a 
highest and best use of dry farm- 
ing. 

60.89 Acres @ $350 per acre 


Originally classification No. 8, 
but in the after condition having 
a highest and best use of graz- 
ing land. 


17.96 Acres @ S75 per acte 


Originally classification No. 9 on 
the slope of Laguna Ridge, but 
in the after condition has a high- 
est and best use of grazing land. 


109.62 Acres @ $200 per acre 


Originally classifications No. 11 
and No. 12, and called yonder 
acres, but in the after condition 
this is absolutely dry land, and has 
a highest and best use of dry 
grazing land. 


254.82 Acres @ $100 per acre 


Originally classification No. 13, 
and in after condition has same 
highest and best use. 

SITMN6 Actes (S50 per acre 


Remainder Valued @ 


23-2 $1298 
24-1 533 
$ 4,903.00 
Sale Adj. 
No. Price 
23-2 $1298 
24-1 543 
$ 21,311.00 
Sale Adj. 
No. Price 
24-1 $80 
Zool OS 
$ 1,347.00 
Sale Adj. 
No. Price 
Poyaie $216 
23-5 144 
23-7 198 
$ 21,924.00 
Acre 

Sale Adj. 
No. Price 
20-2 ee 
Sibec CE 
$ 25,482.00 
Sale Adj. 
No. Price 
19-9 $62 
19-10 59 
24-1 53 
$ 15,558.00 
$ 90,525.00 


met.29 AC. 


pec Ac. 


38.52 Ac. 


ee AC. 


67.60 Ac. 


LOO Ac. 


206 RAG 


B7.63 Ac. 


168.03 Ac. 


HO.33. Nc. 


= 


GHIART NO: 3 


PART TAKEN 
of Classification No. 1 
$24.29 Acres @ $3100 per ac. 
of Classification No. 2 
93.37 Acres @ $1850 per ac. 
of Classification No. 3 
38.52 Acres @ $2000 per ac. 
of Classification No. 4 
te Zo eeres (3290 per ac. 
of Classification No. 5 
67.60 Acres (a) $1000 per ac. 


of Classification No. 6 
10.00 Acres @ $50 per ac. 


of Classification No. 7 
12.06 Acres @ $4000 per ac. 


of Classification No. § 
89.63 Acres @ $250 per ac. 


of Classification No. 9 
168.03 Acres @ $900 per ac. 


of Classification No. 10 
10.33 Acres @ $1700 per ac. 


826.06 Acres 


Improvements 


Fair Market Value of 
Parcel CR-17 as of 
August 12, 1957 


$1,005,299.00 


[7 2.179/50 


fr 


$ 77,040.00 


3,132.50 


$ 67,600.00 
$ 500.00 
$ 48,240.00 


$ 22,407.50 


$131,227.00 


$ 17,561.00 


$1,565,665.00 


$ 141,400.00 


$1,707,065.00 


APPENDIX “C.” 


Answer to Appellant’s Argument “C”, 

(Appellant’s Br. pp. 11-17.) 

In its Argument “C’, the Government contends that 
the findings were inadequate for intelligent judicial re- 
view. This contention is the same as the Govern- 
ment’s second objection urged before the District 
Court, #.¢.: 

“2. The findings of the commissioners on which 
jiey pase their awards are msufticient as a imat- 
(iOmiact and imadeduate aS a tiatter of laws” 


[R. 62.] 


Mhevouly specification before the District Court of 
the alleged insufficiency as a matter of fact of the 
findings was the Government’s contention that cer- 
tain additional details, set forth in its proposed Sup- 
plemental Findings (see Appendix “B” this brief) 
should have been found by the commission. The Gov- 
ernment made no specification of wherein the findings 
were “inadequate as a matter of law”, though invited 
to do so. The Government itself filed no proposed 
findings of its own that would satisfy its own pres- 
ent demands. Attached hereto as Appendix “B”’ is 
the Government’s Request for Findings of Fact, filed 
December 5, 1960, together with Supplementary Re- 
quest for Findings of Fact, filed December 8, 1960. 
The Government filed no other proposed findings of 
fact or conclusions of law. 


We cannot refrain from commenting upon the pat- 
ently untrue statement in footnote 5 on page 17 of 
Epcilant s rict to the efrect that: 

“The fact is that the findings of the commis- 
sion represented adoption 1 toto, except for the 
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amount awarded, of proposed findings submitted 
by the landowners. See affidavit and appendix, 
infra.” 


In the first place, no amount was contained in our 
proposed findings. Secondly, those proposed findings 
that were adopted were supported by evidence, as set 
forth in the citations to evidence in our proposed find- 
ings. And thirdly, most of the matters are now con- 
sidered by Appellant to be undisputed matters (Ap- 
pellant’s Br. p. 17). And lastly, on the vitally im- 
portant issue of highest and best use of the areas of 
the property [Findings 18 and 19, R. 43-48] the com- 
mission did not adopt our propsed findings “1 toto”— 
far from it—we sincerely wish they had because then 
the verdict would probably have been between $2,302,- 
000.00 and $2,016,000.00, rather than $1,163,400.00. 


The highest and best use of the property was one 
of the most important issues bearing on market value, 
the other being the water resources available. A cur- 
sory comparison between Findings 18 and 19 [R. 43- 
45] of the Commission and the findings proposed by 
Appellee (see proposed Findings 18 and 19—Appendix 
to Appellant’s Br., pp. 45-50) shows that the com- 
mission did not adopt defendant’s proposed findings 
in toto; not only did the commission drastically change 
the proposed findings, they found many uses entirely 
different from these proposed, for example: 


(b) 154.26 ac.—proposed use, residential subdivi- 
sion; use found, rural homesites. 

(e)(2) 51.40 ac.—proposed use, exclusive recreation 
and park lands for development as part of a subdi- 
vision; use found, cabin sites. 
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(g) 12.06 ac.—proposed use, a dude ranch; use 
found, ranch home. 


(k) 136.53 ac.—proposed use, large acreage es- 
tates; tse found, rural homesite or cabinsite with lim- 
ited agricultural possibilities. 


(1) 118.29 ac.—proposed use, large estates ranging 
from 10-40 acres and of so-called hideaway type; use 
found, cabin sites. 


Compare uses found [R. 43-45] with uses in pro- 
posed findings (Appellant’s Br. Appendix pp. 45-50) 
and it can readily be seen that many additional sug- 
gested uses and refinements thercof were changed or 
eliminated by the commission. The statement in foot- 
note 5, Appellant’s Brief page 17, that findings of 
commission represented adoption i toto, except for 
amount awarded, of the proposed findings submitted 
by the landowners is just not true. 


Examination of the findings contained in the ‘“Ben- 
mae wcase report, ii case No. 17394 (he 1022 acre 
parcel adjoining the subject parcel on the south) shows 
that many of the facts regarding economy, history and 
growth of the area, climate, highway, rail, and air 
transportation, etc., are identical. It would be sur- 
prising if they were not, since they are in the same 
area and the same environmental factors (‘undisputed 
matters.” Appellant’s Br. p. 17) affect both parcels 
and the findings are based on the same evidence, in- 
imeduecd om cupriilaiion by reference. [See Deceit, Ex, 
"Y”, list of “Dunshee” exhibits introduced by stipula- 
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tion]. Aside from those environmental facts which 
are identical to those found in the “Benning” case re- 
port, comparison of Finding 10 [R. 24-30] regarding 
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facts found regarding area, topography, terrain, vege- 
tation, improvements, and classification of areas, with 
proposed Finding 10 (Appendix to Appellant’s Br. pp. 
30-35) shows that many matters were changed, and 
so much matter deleted from the proposed Finding 10 
‘hat it would be a monumental task to specify them 
all in this brief. Two things are clear, however. First, 
that the commission, though apparently using Appel- 
lee’s proposed findings as the basis for their findings, 
carefully analyzed, altered, and eliminated the ma- 
terial as to show the findings were their carefully 
considered product, and, second, all the findings are 
supported by substantial evidence. Appellant has not 
pointed to any finding that is not so supported. 


APPENDIX “D”, 

Response of Defendant V-R Ranch Co. to Plaintiff's 
Partial Memorandum in Support of Plaintiff’s 
Objections to Commissioners’ Report (Objec- 
tions 6, 7, 8, and 12). 

United States District Court Southern District of 

California Central Division. 


United States of America, Plaintiff, vs. 826.06 acres 
of land, more or less, in the county of Ventura, State of 
California, V-R Ranch Co., a corporation, et al., De- 
fendants. No. 974-57-PH Civil 


Comes now defendant V-R Ranch Co., a corporation, 
and responds to plaintiff’s written memorandum cover- 
ing plaintiff’s original objections to the commissioners’ 
report—being objections 6, 7, 8, and 12. 


In its partial memorandum, the plaintiff covers only 
original objections 6, 7, 8, and 12, stating that plaintiff 
will file a supplementary memorandum covering objec- 
tions 15, 16, 18, and 31. Accordingly, defendant is 
confining this memorandum to the answers to plaintiffi’s 
written arguments regarding objections 6, 7, 8, and 12 
only, Defendant respectfully calls the court’s attention 
to the statement of plaintiff that it does not waive any 
objection to said report previously argued before this 
court, but that: “It maintains that an examination by 
the court of the exhibits and transcript in the matter 
will verify the validity of these objections, and requests 
the court to make such an examination.” 


Tn the absence of any specific transcript reference, 
defendant at this time is unable to respond to these ob- 
jections and calls the court’s attention to that portion 
of the Circuit Court’s written opinion (page 13) in 
which it is stated: 


os 


“Tt is the function of the district court to review 
the commission’s report and findings in the light of 
objections made to it and to resolve the issues pre- 
sented by such objections. It certainly need not, 
sua sponte, conduct its own search for error.” 


Defendant will make written response to each of the 
original objections as soon as these objections have been 
supported by the Government by specific transcript 
reference. Meanwhile, defendant is confining its written 
response to the arguments presented in the partial memo- 
randum covering objections 6, 7, 8, and 12. 


The first dispute mentioned by the plaintiff is: 
“Do the general findings of ‘regional’ transi- 
tion from ‘agricultural to residential character’ set 
forth in the report have ‘any application or rele- 
vance to the lands in question’ ?” 


The court’s attention is respectfully directed to that 
portion of the Circuit Court’s opinion (page 13) in 
which the court states: 

“The highest and best use is not found from 
the past history or present use of these lands but 
from reasonable future probability i the light of 
the lustory of the region im general in its transition 
from agricultural to residential character.” (Italics 
added.) 


Answer to Objection 6: The findings in the report 
covered by finding No. 5 relate to the economy, history, 
and growth of the area, including the immediate environs 
of the said property. 

The Government makes no objection to the facts as 


found, but apparently only contends that the findings 
are immaterial and misleading and do not support the 
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awards of the commissioners in that there is “uncon- 
traverted evidence in these proceedings that the greatest 
part by far of the economic, residential, and population 
growth of Ventura County * * * occurred in the 
coastal cities of Ventura, Oxnard, and Port Hueneme 
and not in the immediate environs of the property”. 


The facts that are set forth and to which objection 
6 is directed (Report, page 4, line 18, to page 6, line 6) 
deal primarily with the general regional growth and are 
specifically covered by defendant’s Exhibit “AA” (Dun- 
shee exhibit) in evidence by reference in defendant’s Ex- 
hibit Y (Tr. pages 68-71) in evidence by stipulation, 
and support the findings of highest and best use which 
are found “from reasonable future probability in the 
light of the history of the region in general in its transi- 
tion from agricultural to residential character”. 


It is also significant to note that the paragraph fol- 
lowing the portion objected to by objection 6 makes spe- 
cific findings with regard to the growth of the cities 
and communities in closest proximity to CR 17, being 
the cities of Ventura, Ojai, Oakview, and Meiners Oaks, 
and the report specifically finds (page 6, lines 7 to 22) 
the population of these cities and communities “sharing 
and participating in the growth of Ventura County”. 
These findings are not objected to by the Government. 


With respect to the reference in plaintiffi’s partial 
memorandum to plaintiff’s Exhibit 20a, which was in- 
troduced in evidence in cases Nos. 20,557 PH and 877- 
57 PH, but which was not introduced in evidence in the 
instant case. Reference to the transcript index listing 
plaintiff’s exhibits indicates that the only portion of 
Exhibit 20a introduced in evidence in the instant case 
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was introduced as plaintiff’s Exhibit 2 in evidence herein 
(Tr. page 1540) entitled “Tabulation of Subdivision 
Lots Sold By Years; Ventura County’. 


In this respect, directing the court’s attention to 
plaintiff’s Exhibit 2 in evidence herein, the court’s at- 
tention is also respectfully directed to the testimony of 
defendant’s expert witnesses Mr. Carll (Tr. page 2073, 
line 20, to” page 2077, line I) and Manni iigiye. 
1538, line 18, to page 1566, line 2). An examination 
of this testimony reveals that the witnesses were defi- 
nitely of the opinion that portions of the subject prop- 
erty were immediately available, both physically and eco- 
nomically, for development in residential subdivisions 
based upon their opinion of the reasonable future proba- 
bility in light of the history of the region in general in 
its transition from agricultural to residential character. 


Answer to Objection 7: Again plaintiff makes no 
objection that these facts found are not supported by 
the evidence, but contends that the factors which con- 
tribute to the rapid growth of the county are immaterial 
and misleading and do not support the awards of the 
commissioners in that there ts no evidence in the pro- 
ceeding that these factors were operative to any ap- 
preciable extent in the vicinity of the said property, to 
wit, the Santa Ana, Coyote Creek and Ojai Valleys. 


In the first place, the court’s attention is respectfully 
directed to the finding (page 6, lines 7 to 2Z)moremie 
report, of the cities and communities in closest proximity 
to CR 17, and the specific finding to which the Govern- 
ment makes no objection—that these cities and com- 
munities were sharing and participating in the growth 
of Ventura County. The defendant’s witnesses have 
testified that these factors were material and would be 
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considered by all well-informed purchasers in view of 
the reasonable future probability in light of the history 
of the region (Tr. page 1538, line 18 to page 1566, 
line 2—defendant’s witness Mann—and Tr. page 2073, 
line 20, to page 2077, line 1—defendant’s witness Carll). 
See also cross-examination of plaintiff’s witness Mr. 
Evans (Tr. page 2448 to page 2465). 


Defendant assumes that there is no objection to the 


evidence supporting the facts found in that portion of 
the report covered by objection 7 (page 6, line 26 to page 
8, line 1), which the report specifically states applies to 
the County of Ventura, and the further fact that the 
facts set forth in the report (page 8, lines 2 to 25), 
which are not objected to, clearly show that the commis- 
sion had in mind the varying degrees of growth and 
the varying effect on various portions of the county of 
the population growth, the economic and growth gen- 
erally of the various areas in the county. In addition 
femiiemracts Set 1Orth im the report (page 8, lines 2 to 
25) to which the Government has made no objection, 
the report further points out (page 8, lines 16 to 25) 
that: “In addition to the factors contributing to the 
growth of the County there were also factors hmiting 
the growth of the CR 17 area.” These factors include 
relatively small holdings of properties held in tight own- 
erships (see witness Carll, Tr. pages 1903, et seq.) to 
which the Government has made no objection. 


It is therefore clear that the objection to materiality 
is not tenable since all of this evidence was introduced 
by stipulation and was testified to by all of the various 
witnesses. Nor can the facts covered by objection 7 
be “misleading” in view of the fact that the report 
makes it very clear that in addition to factors contribut- 
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ing to the growth of the County there were also factors 
limiting the growth of the CR 17 area. 


Answer to Objection 8: In objection 8, the Govern- 
ment contends that there was no evidence in the pro- 
ceeding to support the findings set forth in finding No. 
5, ‘begimming at page 8, line 26, and ending at page 8, 
line 30, which finding reads: 

“That with respect to the lands within the Santa 
Ana and Coyote Valleys and immediately surround- 
ing areas, many of .said properties were in the 
transition stage from dry farming and more in- 
tensive agriculture, to development for small rural 
estates and residential subdivisions.” 


In response to this contention, the court’s attention 
is respectfully directed to Dunshee Exhibit “AA’— 
House Document 222 (in evidence by stipulation and 
by reference defendant’s Exhibit Y, Tr. p. 71). At- 
tention is directed specifically to pages 27 through 30 
and pages 76 through 77. 


In addition to the facts set forth in said House 
Document 222, the commissioners viewed the entire 
area, including the subject property, on July 26 and 
2/ |Tr. pages 75 to 173). ~The coniumiseranen 
also viewed the entire area in connection with the so- 
called Dunshee cases, Nos. 20-577 PH and 877-57 
PH, for a period of four full days, including an ex- 
amination of all the sales, and it was stipulated by the 
parties that this view would also apply to and could 
be used in connection with the trial of CR 17. This 
view was in December of 1959. 


Answer to Objection 12: Objection 12 is to a 
portion of the finding set forth in finding No. 6 be- 


a, 


ginning at page 9, line 29, and ending on page 10, 
line 1, that “these buyers were, at the date of the 
taking, actually acquiring lands similar in type and 
character to the subject parcel, in other areas such as 
the Conejo and Thousand Oaks areas for the same or 
similar uses and purposes”. The objection recites that 
this finding is erroneous in that there is no evidence 
in the proceeding to support such finding. In answer 
to this contention, in the first place finding No. 6 is 
one complete sentence and objection 12 takes a single 
phrase out of context and objects only to it. Reading 
the entire finding in its context, it is unchallenged 
that (1) to the date of the taking there were buyers 
in the open market seeking to acquire lands of the 
character of said parcel for development and use (Find- 
ings, page 9, lines 27 to 29), and (2) that said buyers 
were acquiring similar and comparable properties for 
both immediate development and use and also for future 
development and use (Findings, page 10, lines 1 to 3), 
aidiealcan (os) tindine no. 7 (page 10, lines 6 to 9) 
that buyers in these areas were acquiring lands for 
similar and comparable uses in areas having a climate, 
scenic beauty, water supply, and general environment 
less favorable than that of the subject property, which 
finding is not objected to by the Government. 


It is in the context of these unchallenged findings 
that we must examine the phrase above objected to 
as erroneous as having no evidence to support it. 


Time would not permit a detailed review of all of 
the sales in the Conejo and Thousand Oaks areas. The 
court’s attention is respectiully directed to the so-called 
19 series showing eleven sales in the area of Conejo 
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and Thousand Oaks, all of which the commissioners 
examined in detail. These sales are described in de- 
tail as follows: 
Defendant’s expert witness George Mann—Tr. 
page 1273 to page 1341; 
Defendant’s expert witness Jerry Carll, Sr.— 
Tr. page 1781 to page 1840, line 11. 


In its partial memorandum plaintiff makes passing 
reference to objection 31. Objection 31 states that 
there is no evidence in these proceedings, other than 
the bare opinion of defendant’s witnesses to support 
Finding 20, page 31, line 32, to page 32, line 5, read- 
ing: 

“The Commissioners find that Conejo Valley is 
and was a suitable area in which to find sales 
of property sufficiently alike to give some reason- 
able index of value for use in determining the 
hai Wie ke VellWcu Galas 


In response to this objection, the court’s attention is 
respectfully directed to the fact that the commission on 
several occasions carefully examined the Conejo and 
Thousand Oaks area. 


Both defendant and Government expert witnesses 
used Conejo Valley sales (George Mann—Tr. page 
1309 to page 1341; Jerry Carll, Sr—Tr. page 1809, 
line 23, to page 1840, line 11, and Tr. page 17é) 
line 19, to page 1797). Defendant’s Exhibit V en- 
titled ‘“List of Comparable Sales in Evidence by Stipu- 
lation” (Tr. page 66) shows that there were eleven 
sales used by defendant’s expert witnesses in the 19 
series which cover the Conejo and Thousand Oaks 
area. 
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Furthermore, plaintiff's witnesses likewise utilized 
and discussed the Conejo Valley sales. The court’s at- 
tention is directed to plaintiff's Exhibit 47 (Tr. page 
3572) entitled “Summary—Classification ‘Average’ 
Sales—Sando”, in which it will be observed that Mr. 
Sando lists eight sales, being Government sales Nos. 
51 through 58, in that portion of Exhibit 47 entitled 
“Summary and Classification of Average Sales in Con- 


ejo Valley Illustrative of Testimony of Lawrence San- 
dew Wl ALL.” 


Mr. Sando discusses the Conejo sales (Tr. page 
3090, line 24, to page 3697, line 18), and compares 
Conejo Valley with Santa Ana Valley (Tr. page 3751, 
lttierte to page 3750, line 5). In stating his reasons 
for his opinion Lawrence Sando includes within his 


reasons “the prevailing prices in Conejo Valley”, which, 
in his opinion, were about double that in Santa Ana- 
Coyote Valley (Tr. page 3772, lines 12 to 18). 


Thus, it is clear that the Government’s statement 
that there is no evidence other than the bare opinion 
of defendant’s witnesses to support the finding that 
Conejo Valley “is and was a suitable area in which to 
find sales of property sufficiently alike to give some 
reasonable index of value * * * ” is clearly supported 
by the evidence. Not only did the defendant’s wit- 
nesses state their opinions but they gave numerous 
reasons for their opinions, including a detailed analy- 
sis of the similarities in topography, climate, water 
supply, economic ripeness for subdivision, etc. (see par- 
ticularly Tr. page 1538, line 18, to page 1566, line 2— 
Mem and tre page 2073, line 20, to page 2077 slime 
1—Carll). 
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In view of the fact that the commission had before 
it a detailed description of all of the witnesses’ various 
sales, and in further fact that they examined not only 
the subject property, but all of the sales in question, it 
is difficult to see how the Government can say there 
was no evidence to sustain the commission’s finding 
6 and the commission’s finding 20. 

In this connection, although not specifically covered 
by plaintiff’s partial memorandum, defendant calls at- 
tention to plaintiff’s objection 30 in which the Gov- 
ernment objects to finding No. 20 (Report, page 31, 
lines 26 to 31) that: 

“The Conimissioners find that as of Atetistsies 
1957, there were willing buyers in the open market 
for lands which were reasonably adaptable to all 
the uses which the evidence of both plaintiff and 
defendant showed that the lands in the subject 
property were reasonably adaptable and capable 
of being used as of said date.” 


This objection was made on the ground that such 
finding is misleading and immaterial, on the ground 
that plaintiff’s witnesses did not testify that the por- 
tions of the whole property covered by findings Nos. 
18(a) through 18(e), and findings Nos. 19(a) through 
19(e) were, either physically or economically reason- 
ably adapted to and capable of being used for the 
uses found by the commissioners in said findings to 
be the highest and best use for said portions of land 
as part of the whole property. 


In the first place, the Government clearly misunder- 
stands finding No. 20, which is that there were willing 
buyers in the open market for lands, which were evi- 
denced by the sales, and which were reasonably adapt- 


J 


able to the uses testified to by both plaintiff and de- 
fendant. The plaintiff’s witnesses testified that the 
highest and best use of the subject property was as 
a stock ranch or dude ranch or to divide into several 
smaller ranchos (Mr. Evans, Tr. pages 2159 to 2160), 
or for possible golf course use (Tr. page 2162, line 16), 
or physically capable of being cut into one to one and 
one-half acre lots of which you could sell quite a few 
(Tr. page 2162, line 25), or subdivided into smaller 
estates, a dairy ranch, or what have you (Tr. page 
2407, line 20, to page 2408, line 7). See also Mr. 
Evans’ highest and best use as a stock ranch or a group 
of ranchos or a group of country places (Tr. page 
2737, line 19), and Mr. Sando’s highest and best use 
as a ‘cattle ranch in the main sense and more spe- 
cifically I recognize that there is a potential sub- 
division for a small part of it” (Tr. page 3545, lines 
/ to 22), or for use as a dude ranch (Tr. page 3546, 
line Meancdelt. page 3/73, lines, eb seq. ). 


Thus, all ot the witnesses, including the plaintifi’s 
witnesses, testified to a variety of highest and best 
uses for various portions of the subject property, and 
the commission finds in finding No. 20, in view of all 
of the sales which they examined and which were de- 
scribed to them in detail, that there were willing buyers 
in the open market for lands that were reasonably 
adaptable to all the uses which the evidence of both 
plaintiff and defendant showed that the lands in the 
subject property were reasonably adaptable and capable 
of being used. It is respectfully submitted that the 
evidence sustains this finding. 


Defendant V-R Ranch Co. has been advised that the 
Government intends to file a supplementary memoran- 


a 


dum covering objections 15, 16, 18, and 31 not included 
in the partial memorandum to which this memorandum 
is in response. Defendant V-R Ranch Co. respectfully 
reserves the right to respond in writing to this sup- 
plementary memorandum if and when it is filed. 


Respectfully submitted, 


ANSON, GLEAVES & Larson, 
By Joun B. ANson, 


Attorneys for Defendant V-R Ranch Co. 
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APPENDIX “E.” 
Transcript Pages Dealing With Water Testimony 


Only. 
RALPH B. NUNNELLEY (V-R Ranch Co. expert witness) : 
Direct examination Tr. 379-842 463 pages 
Cross-examination Tr. 842-1210 368 pages 
Re-Direct examination Te, U2i6-)221 11 pages 
Re-Cross examination Tre 220-1229 8 pages 
Rebuttal (labeled direct 
examination in index) Tr. 3932-4198 266 pages 
Cross-examination on 
Rebuttal Tr. 4198-4323 125 pages 
Tr. 4329-4555 226 pages 


Ralph B. Nunnelley on “water resources” alone: 1,467 pages 


MAX BOOKMAN (Government water expert witness) : 


Direct examination Tr. 2529-2866 337 pages 
Cross-examination Tr. 2866-3424 558 pages 
Re-Direet examination Tr. 3424-3491 67 pages 


Max Bookman total “water” testimony: 962 pages 


APPENDIX “BF. 


Ex HIBIT 

Plaintiff's : 

1] Precipitation Record Dept. Public 
Works California—Selby 

12 Precipitation Record Dept. Public 
Works California—Mallory 

Ls Chart—LBookman—Monthly Discharge 
Wetutra River 

14 Chart—Bookman—Monthly Discharge 
Coyote uear Ventura 

15 Chart—Bookman—Discharge—Annual 
Matilija Creek at Matilija 

16 Chart—Bookman—Discharge—Annual 
Matilija 

17 Casitas Dam—Logs of I.xploratiou for 
Borrow Area 

18 Casitas Dam—Location of Explora- 
tions for Borrow Areas A and B 

19 Casitas Dam—Log of Test Pit or 
Auger Holes 

20 Gradation Test Ventura River 
Preconstruction Investigation 

Bl Topo. Map—VR Ranch and Coyote 
Creek Watershed 

ie Chart—Drainage Areas Upstream of 
Gage, near Ventura, cte. 

28 Chart—Measured and Estimated Dis- 
charge, Coyote Creek—Ventura 

24 Grap Runoff at Coyote Creek near 
Ventura 

ms Exhibit 25 Revised for Mathematical 
Corrections 

26 Graph—Bookman—Discharge per sq. 
mile of Watershed 

ad Chart, Seasonal Discharge—Coyote 
Creek at Deep Cat Reservoir 

af Revised Chart, Seasonal Discharge, 
Coyote Creek at Deep Cat Reservoir 

28 Chart, Monthly Discharge—Coyote 
Creek at Deep Cat Reservoir 

ee Revised Chart, Monthly Discharge— 


Coyote Creek at Deep Cat Reservoir 


Transeript 


Pages 
2534 2534 
2534 2534 
2550 2536 
ey (SOY 
AS!) ERS. 
2536 2536 
2540 2540 
2540 2540 
2541 2541 
2942 2542 
25/9 Zoro 
2589 2589 
2613 2613 
2014 2614 
2631 2631 
2631 203i 
2668 2668 
3427 3427 
2673 2673 
3427 3427 


EXHIBIT 


29 
30 
31 
31” 
a2 


oye 


Chart—I‘stimated Net Evaporation— 
Coyote Creek 

Chart—Estimated Average Monthly 
Demand, Urban Water 
Chart—Inflow—Coyote Creek at VR 
Ranch, Retained Storage 

Revised Chart—Inflow—Coyote Creek 
at VR Ranch—Retained Storage 
Operational Study, Deep Cat Reservoir 
—Bookman 

Revised Operation Study Deep Cat 
Reservoir—Bookman 

Chart—Inflow, Storage and Draft— 
Deep Cat Reservoir 

Operational Study—Deep Cat Reservoir 
—Bookman 

Revised Exhibit 34 Engineering Study 
—Deep Cat and Dam No. 2 

Chart, Bookman, Specific Yield ,etc. 
Revised Chart—Bookman, Specific 
Noeld ete: 

Graph, Bookman—Profile—Recent 
Alluvium, VR Ranch 

Revised Graph, Bookman—Profile— 
Recent Alluvium—VR_ Ranch 
Chart—Bookman—Relationship, 
Ground Water Storage—Rising 
Water, ete. 

Revised Chart—Bookman—Relationship, 
Ground Water Storage—Rising 
Water, etc, 
Graph—Bookman—Percolation Capacity, 
Rising Water, etc. 

Revised Chart—Bookman—Percolation 
Capacity, Rising Water, etc. 
Chart—Bookman— Yield, Ground 
Water, VR Ranch 

Revised Chart—Bookman— Yield, 
Ground Water, VR Ranch 
Chart—Bookman—Sedimentation 
Chart—Bookman—Sedimentation, 


Revised 


Transcript 
Pages 
Mkd. Red. 
2676 2676 
2682 2682 
2697 2697 
3427 3427 
2703 2703 
3427 3427 
2704 2704 
27/15 2A 
3427 3427 
2734 2734 
3427 3427 
2746 2746 
3427 3427 
2766 2766 
3427 3427 
2766 2766 
3427 3427 

2774 

3427 3427 
279% 2A92 
3427 3427 


+1 Report of Survey—-Santa Clara, Ven- 
tura Rivers aud Calleguas Creek 
Watersheds, Two Volumes 

42 Engineering Study—Bookinan—Duty of 
Water, Residential Area 

43 Summary of Water Supply for VR 
Raneh 

43’ Summary of Water Supply, VR Ranch, 
revised 

44 Chart—Bookinan—Cost [Estimate 

54 Illustrating Mr. Nunnelley’s Computation 
on Exhibit 3V 

55 Analysis of Formula on Sheet 1 D's 
to: -3L, 

56 Photostat—Formulas for Determining 
Runoff above Deep Cat 

By Analysis of Procedure of D’s Exhibit 3Z 

58 Topo Map, Casitas Dam Reservoir Area 

a7 Photostat re: Flood Frequencies and 
Sedimentation 

EXHIBIT 

Defendant’s : 

I VRMWD Drainage Area Topo Map, 
Casitas Reservoir Site 

al Fstimate—Flow through alluvium in 
CR 17 below Cola Dam 

Ww Compilation Hydraulic Equivalents— 
Conversion Faetors—Nunnelley 

2-F, Map CR 17 showing riparian area 

2-F History of water rights 

2-G Photostat—Dunshee water notice 7/15/86 

2-H Photostat—Dunshee water notice 7/19/87 

2-I Stream flow observations— 
Nunnelley—Coyote Creek 

2-J Measurements of Flows—Coyote Creck 
—Nunnelley 

2-K Discussion—Alluvium in Coyote Creek 
below Cola Dain—Nunnelley 

2-L, Compilation—Hydraulie terms— 


Nunnelley 


Transcript 
Pages 
Mkd. Red. 
2819 2819 
2828 2828 
2849 2849 
3427 3427 
2854 2854 
4274 4282 
4437 4438 
4446 4453 
4448 4452 
4490 4490 
4498 4540 
Transeript 
Pages 
Mkd. Red. 

37 of 
60 60 

67 

435 435 
437 437 
438 438 
439 439 
493 493 
494 494 
500 500 
506 506 


E.XHIBIT 

2-M Comments re: Flow observations— 
Nunnelley 

2-N Computation of Quantity—Alluvium 
in CR-17 below Cola Dam 

2-O Photostatic Copies Rainfall Records, 
Casitas Ranch. 1927-57. (34) 

2-P Compilation—Nunnelley—re: rainfall 
and stream flow, Coyote 

2-Q Sedimentation Analysis—Nunnelley— 
Deep Cat Reservoir 

2-R Discussion—Nunnelley—Area reserved 


for conimercial water supply 

2-5 Newspaper clipping 3/12/53 Projected 
Recreation Center I] Rancho Cola 

2-V Water Requirements Subdivisions 
Nos. 1 and 2. Nunnelley 

3-A Notes—Nunnelley—Records of Dept. 
Water Resources 

3-B Chart—Nunnelley—Years of low rain- 
fall when Lake No. 2 would fill 

3-C Istimate— Nunnelley—Costs—Water 
System, VR Ranch 

3-I Graphs—Discharge Measurements— 
Coyote Creek 

3-J Chart—Nunnelley—re: P's Ex. 24 
Reconstructed 

3-K Chart—Precipitation 1946-52 

3-L Chart—Nunnelley—Discharges— 
Coyote above Cola 

3-M Chart—Nunnelley—Engineering Study 


—Runoff 
3-N Equations—chart—re sedinentation 
oO Equations chart Table 3. Equations re: 


peak discharges and sedimentation 
3-P Chart—Table 9. Resultant Cover Den- 
sities with and without treatment 
3-O Sketch—Nunnelley—Illustrative of Tes- 
tiniony re: Page 25 009 s x) 41 
3-R Chart. Nunnelley—Specific Yield— 
Alluvium VR Ranch 
3-5 Graph. Bookman. Cross Sections of 
Alluvium. Coyote Creek 


Transcript 
Pages 
Mkd. Red. 
SZ a2 
534 534 
58) 5o7 
570 570 
604 604 
648 648 
668 668 
757 Te 
917 a7 
1040 1040 
1200 1200 
2976 2976 
EES 2992 
3019 SOS 

3099 

3107 3107 
2a ee22 
3273 3273 
RVs OS) 
3335 3age 
355i 3358 
3402 4056 


EXHIBIT 


3-X 


3-Z 


Transcript 
Pages 

Notice of Hearing—Ist modified plan 
bktcy. El Rancho Cola oug3 3823 
Chart—Nunnelley re Exhibit 22, 
Mean Year Runoff I035 o035 
Nunnelley—Recomputation of P’s Ex. 25’ 
—/ pages 3938 3938 
Comments (13 pages) Charts. Graphs 
ros Ps Exhibits 26 and 28 3987 3987 
Graph—Bookman. Monthly discharges 
per square mile of watershed 3998 3998 
Charts (3 pages) Nunnelley re: 
ies Exitbits 27 and 27’ 4021 4021 
Chart and Comments—Nunnelley— 
Specific Yield Alluvium VR Ranch 4034+ = 4034 
Chart—Table 5 [stimated Specific 
Yield Sediments—So. Coastal Plain 4046 4046 
Comiments—Nunnelley. Re: P's 
Exhibits: 36, 30, 3/7, 377, 38, 38, 
Ce ee 4054 4054 
Comments—Nunnelley re P’s [;xhibit 
40 (3 pages) 4101 4101 
Graph, Nunnelley. Re: Exhibits 42 
and 43 4120 4120 
Map. Casitas Reservoir area, with 
areas planimetered. Nunnelley 4167 4167 
Photostat. Table 4Definition, units and 
ranges in variables ano 4191 
P 144 Dunshee Exhibit 53, Part II. 
Pacific Slope Basins. Discharge Coyote 
Creek 4332 4332 
Photostat of portions of pages 91-92 
of Bulletin 45 (Exhibit 41 Dunshee) 4483-4483 


APPENDIX “GQ”, 
Examination of defendant’s exhibits “2W,” “3D,” 
and “3F” will show that they are extremely detailed 
charts setting forth witnesses’ opinions in the follow- 


ing matters: 


(1) The value of the whole parcel (1,594.52 acres) 
of which the portion taken (826.06 acres) was a part, 
as a single unit in light of its highest and best use. 
These figures were as follows: 

Ralph B. Nunnelley = $2,574,000.00 (Chart 1— 

Weta. “2 VV) 
George S. Mann 2, l6s;502.00 (Ghart |— 

Welt. xe 3) 
Nietiy &. Carll, Sr. $2,107,000.00 (Chart 1— 

Deitie xo 3H”) 
Bernard G. Evans » 660,000:00 (Pitt, Ex. 8) 
Lawrence Sando $671,000.00 { Pitt. Hx. 31) 
Commissioners’ Report $1,330,000.00 (R. 52) 


The foregoing charts contained a complete breakdown 
of the land classifications of the various type of land 
in the entire parcel of property keyed in its number- 
ing system to defendant’s Exhibit ‘““M2”—the land clas- 
sification map—and containing the number of acres 
and description of each classification and the wit- 
nesses’ opinions of value. 

(2) Value oi the remainder aiter the taking, 1e., the 
value immediately following the taking of the remain- 
der not taken (768.46 acres) in light of its then highest 
and best use. These figures were as follows: 


a OS 

Ralph B. Nunnelley  $ 252,000.00 (Chart 2 of 

Deit. Exe 25) 
George S. Mann $ 145,094.00 (Chart 2 of 

Deft. Exe “Sig 
ern ear ll esr $ 90,525.00 (Charte2iien 

Dett, Ex, 33h 
Bernard G. Evans § 71,750.00) (Pl. Exe 
Lawrence Sando $ 73,000.00 (Plitf. Ex. 51) 
Commissioners’ Report$ 166,600.00 (R. 52) 


(3) Difference between the value of the whole be- 
fore the taking and the value of the remainder after 
the take, representing the total damages. These fig- 
ures are as set forth in the preceding paragraph under 
just compensation. 

(4) That portion of the total damages consisting of 
the value on August 12, 1957, of the 826.06 acres taken 
(including improvements). These figures are as fol- 
lows: 


Ralph B. Nunnelley $1,919,000.00 (Chart 3 of 
Deft. Exa 2g) 


George S. Mann $1,754,000.00 (Chart 3 of 
Deft. Ex. “3D”) 


Jenny B. Cagll sr: $iy/07,065.00 (Chart Siam 
Deft. Ex) 3g) 


Bernard G. Evans $ 563,900.00 (Pitt, Esme) 


Lawrence Sando $ 587,000.00 (Pitt. Ex vay) 
Commissioners’ Report $1,104,900.00 (R. 52) 


ae 
(5) That portion of total damages constituting dimi- 


nution in market value of the part not taken (sever- 


ance damages). These figures are as follows: 


Ralph B. Nunnelley  $ 403,000.00 (Summary of 3 charts 
—Deft. Ex. “2W”) 
George S. Mann $ 269,500.00 (Summary of 3 charts 
Vetta x 3D) 
fenuy . Carll, Sr. $ 309,410.00 (Summary of 3 charts 
—Deft. Ex. “3F’”) 
Bernard G. Evans S. 24,390 007( Pith s.3) 
Lawrence Sando Se O00 BOC Pith. Exes) 
Commissioners’ Report$ 58,500.00 (R. 52) 


In addition to the foregoing figures, these charts, de- 
fendant’s Exhibits “2W,” “3D,” and “3F,” admitted by 
stipulation of counsel, contained a detailed description 
of the witnesses’ land classification, their reasoning, and 
in the case of the expert appraisal witnesses George 
em lame Wetendants Exhibit “3D") and Jerry B. 
Criss, Wetendant’s Exhibit “3F”), these cliarts 
contained a list by sales number of the comparable sales 
of assistance to these witnesses for their various opin- 


ions, together with the adjusted prices per acre of the 
comparable sales. For example, see Chart 1 of Defend- 


ait 5 Exhibit SE” in evidence. 


The opinions of value and the land classification of 
the Government’s expert appraisers were set forth in 
similar detail in written exhibits. (See Bernard G. 
Evans—Plaintiff’s Exhibit 5, Summary of Evans’ testi- 


money as to land classification; Plaintiff’s Exhibit 8, 
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Summary of Evans’ Value Testimony; Plaintiff’s Ex- 
hibit 9, Evans’ Comparable Sales Pattern Chart; Law- 
rence Sando—Plaintiff’s Exhibit 47, Sando Sales Data; 
Plaintiff’s Exhibit 48, Sando Land Classification 
Map; Plaintifi’s Exhibit 51, Sando Value Chart) 


Thus, the value opinions, the land classification, the 
reasoning and the sales used by all of the valuation 
witnesses were set forth in complete detail, were before 
the District Court, were argued by counsel, and were 
considered by the court. 


In addition to the foregoing written exhibits, the 
qualifications of all of the expert witnesses, including 
the water engineers for both sides, were set forth in full 
in writing and were made exhibits in the case under 
stipulation of counsel that they would have the same 
force and effect as though the witness had testified 
orally into the record. For defendant’s qualifications, 
see defendant’s Exhibit “U” in evidence which sets 
forth in detail the general qualifications, educational 
background and experience, together with the special 
qualifications, i.e., what was done to prepare the opin- 


ions of the expert witnesses of the following: 


George Lindebergh, architect, whose detailed analysis 
and description of the ranch improvement is set forth 
in defendant’s Exhibit “S,’ Ralph B. Nunnelley, en- 
gineer and president of V-R Ranch Co.; George S. 
Mann and Jerry B. Carll, Sr., expert appraisal wit- 


nesses. 


= 


In similar fashion, the general and special qualifica- 
tions of the Government’s expert witnesses were sect 


forth in written exhibits as follows: 


Bernard G. Evans, Plaintiff's Exhibit 4; Max Book- 
man, Plaintiff’s Exhibit 10: Lawrence Sando, Plain- 
tiff’s Exhibits 45 and 46. 


In addition, all of the expert testimony, the studies 
made by the experts, and their conclusions regarding the 


water resources were all set forth in written exhibits. 


